IN THE MATTER OF: The Nova Scotia Human Rights Act (the “Ace™)
and

IN THE MATTER O¥F: Board File No. 51000-30-H05-1860

BETWEEN:

Y.Z
(“Complainant™)

-and -

Halifax Repional Municipality
(“Respondent™)

-and -

The Nova Scotia Human Rights Commission
("NSHRC")

DECISION OF THE BOARD OF INQUIRY ON LIABILITY

The Complainant, Y.Z., hereinafter referrcd to as “Y.Z.” filed a complaint against the

Respondent, Halifax Regional Municipality, hereinafter referred to as “HRM” on July 13,
2006.

An agreed slatement of facts was entered into by the parties and is Exhibit “1” to this Board
of Inquiry. The agreed statement of facts set out the events which led to Y.Z’s compiaint,

1,  INTRODUCTION

L. Procedural History

The Board of Inquiry was referred to the Board Cheir on October 13, 2014, A hearing in
relation to a proposed publication ban was heard on December 2, 2013 and a decision was
rendered on October 30, 2014. The publication ban is still in existence and a copy of the
Order is attached as a schedule to this decision for ease of reference. Requests were made for
Y.Z. to attend for an independent orthopedic medical examination, which was scheduled for
June 23, 2015. This created a [urther delay in the commencement of the hearing of the
Complaint. Further, the Board of Inquiry was rescheduled to deal with the outstanding
disclosure issues. There was further delay created when counsel for HRM made application



to have certain current and former employees of the Respondent named as individual
Respondents to the proceeding. As a result of this motion, dates were scheduled to deal with
the motion to add additional parties on January 22, 2016. This motion was denied and an oral
decision was rendered on the record. The Board of Inquiry dates were scheduled for
February 9 — 12, 2016, March 7 - 10, 2016, April 10 — 22, 2016, and June 13 - 15, 2016.
Further, Board of Inquiry dates were scheduled for September 19 - 21, 26 and 27, 2016,

October 19, 20, 25 - 27, 2016, November 9, 15 - 17, 21 and 25, 2016, and March 22 and 23,
2017,

2.  Agreed History

Y.Z.is __ years of age _ __ and had been employed with Metro Transit
maintenance department as a mechanic since November 5, 1979 by the predecessors of
IIRM.

From September 1, 2000 to the present, the terms of Y.Z.'s employment at Metro Transit

have been governed in parl by the terms of collective agreements between HRM and the
Amalgamated Transit Union Local 508 (the “Union™).

Y.Z. was unable to work at Mctro Transit from about June 22, 2004 until July 30, 2006.

On June 5, 2000, Dave Buckle, an Inuit, was hired as 2 mechanic lo work at the Metro
Transit Maintenance Depariment. About 6 years later, Dave Buckle left Metro Transit to
work as a mechanic in the Transport and Public Works Department of HRM.

In October, 2000, Randy Symonds, an African Canadian, was hired as an employee in the
parts department (“Stores™) of Metro Transit.

On November 5, 2000, _ , the wife of Y.Z. made a writlen complaint to Paul

Beauchamp alleging rude behavior of Arthur Maddox towards her on the phionc on October
26, 2000.

Mr. Hartlen’s notes of November 6 and 7, 2000 record that he received _ complaint

from Paul Beauchamp on November 6, 2000 and that on November 7, 2000, Arthur Maddox
“assured us he was not rude and thore was definitely not racial intent”,

Arthur Maddox was terminated on the 2™ day of May, 2001, because of an incident
involving Randy Symonds.

On April 17, 2002, HRM and the Union notified staff of the settlement by a memorandum

dated April 17, 2002, under the terms of which Arthur Maddox was reinstated effective April
30, 2002,

As a result of recommendations made in the Fleel Transfer Services, Operational Review
2002 Summary Report, on May 8, 2002 and September 28, 2002, HRM posted mechanics



positions for the Metro Transit Maintenance Department at 200 Ilsley Avenue, Dartmouth
designated for African Canadian candidates.

In 2003, Della Risley, as a resuil of complaints made by David Buckle, Y.Z. and Randy

Symonds to the Mayor’s office, prepared a written report concerning their allegations of
discrimination in the workplace,

On January 16, 2004, Mr. Beauchamp sent€,_ a letter in response to her November
2000 complaint. This response was after a complaint to the Mayor’s Office by Randy
Symonds was internally investigated by Della Risley and her May 14, 2003 and June 10,
2003 reports specifically recommended that Mr. Beauchamp give a written response to

J_ complaint. The January 16, 2004 letter from Mr. Beauchamp stoted that “we took
your complaint on Arthur’s conduct to him and appropriate action was taken.”

On October 24, 2005 Y.Z. filed an intake form with the Nova Scotia Human Rights
Commission complaining of discrimination at HRM Metro Transit Maintenance Department
related to race, colour or aboriginal origin of persons with whom he associated.

On July 13, 2006, Y.Z. filed a formal complaint with thc Nova Scotia Human Rights
Commission against 11RM Metro Transit Maintenance Department alleging discrimination
related to race, colour or aboriginal origin, of persons with whom he associated.

Y.Z. rcturned to work at Metro Transit on light duties from July 31, 2006 until about January
17, 2007, in an attempt to rchabilitate himselF back in to the workplace.

Y.Z was unable to resume his full duties as a mechanic and he has been unable to work at all
from January 19, 2007 to present time.

Y.Z. has been rcceiving non-taxable Long Term Disability benefits cffective from January
19, 2007 to the present time under Policy 901855 of the Maritime Life Assurance Company.

The Manufacturers Life Insurance Company is the successor insurer, which has been paying
him these benefits.

3. The Complaint

Y.Z. filed his formal complaint on July 11, 2006. It is found at Tab “B” of the Exhibit *2”
to the Board of Inquiry. In it, he alleges the following;

a) Over the past several years his co-workers had madc degrading and racially
discriminatory comments against African Nova Scotians and other minorities;

b) The situation bccame more racially intolerant in 1999 when his supervisor became
Burkley Gallant;

c) The sitvation further deteriorated with the hiring of David Buckle;



d)} The situation worscned with the hiring in October of 2000 of Randy Symonds, an
African Nova Scotian;

€) There was an incident on October 26, 2000 between Y.Z.'s wife, __ ~ who
identified as being African Nova Scotian, and Arthur Maddox;

f) In October 2001, after the firing of Mr. Maddox, the Union held & vote of the
membership to determinc whether or not it would challenge his dismissal, and on
that same weekend the votc was held, a message appeared on the men’s bathroom
wall, which stated “all minorities not welcome, show you care, burn a cross” and it
was signed “a member of the Baby Hitler™;

£) Y.Z. and his wife, were not used as witnesses to testify in relation to an

arbitration concerning Mr. Maddox. Mr. Maddox returned to work after being
terminated;

h) Mr, Maddox tried to run Y.Z, over with a bus;

i) Y.Z. was provided with jobs which were more difficult and more time consuming
than other mechanics in his workplace;

i} Y.Z. was not provided with a 1" tire impact gun on or about November 9, 2003;

k) Despite having raised concerns about racism in the workplace, there was no
response back from the Respondent;

1) OnNovember 18, 2003, Y.Z. made a formal complaint to IIRM, which resulied the
mediation that was facilitated by the then Deputy Chicf of Police, Chris McNeil;

m) Because of a stressful work environment, Y.Z. went off on Long Term Disability at
the end of May, 2004,

Y.Z's complaint was filed prior to the amendment of the Human Rights Act limiting the
complaint period to one year prior to the date the complaint was filed,

1t was the evidence of Y.Z. that his rolc as a support person for David Buckde, bis marriage to
‘__ who identifies as Aftican Nova Scotian, and his role as a support person for Randy
Symonds, resulted in him being discriminated against in the workplace. Further, it was the
evidence of Y.Z. that working in the racially poisoned work eavironment of Melro Transit
resulted in the breakdown in his mental and physical health.



Y.Z. filed a complaint allcging that he was discriminated against based on his association
with individuals, of race, colour, and of aboriginal origin. The formal complaint form cites
sections 5(1)(d)(i)(7)(0)(q) and (v) of the Ac!, which stafes:

No person sball in respect of employment, shall discriminate against an
individual or class of individuals on account of race, colour, ethnic, national or
aboriginal origin, or that individual’s association with another individual or
cless of individuals having characteristics referred to in clauses H to U.

2.  LEGAL PRINCIPLES

a. The Onus and Degree of Proof

The Complainant, Y.Z., bears the burden of proving on a balance of probabilities that a
prima facie case of discrimination has occurred. To do so, the Complainant must prove three
elements: (1) that he has a protected characteristic; (2) a distinction, exclusion, adverse
impact or preference; and (3) a connection betwcen (1} and (2) ie. the protected
characteristic was a factor in the differential treatment or adverse impact. Importantly, the
third requirement is met even if it is only one of a number of relevant factors or connections,
even if it is just a “small” factor behind the allegedly discriminatory conduct.

The Board of Inquity in Brothers v. Black Educators’ Association, 2013 CanLii 94697
stated:

19, Therefore, it is not necessary for a claimant in a human rights proceeding
to prove that discrimination was (he only reason for an cmployer’s behaviour, or
that it was a dominant reason for the employer’s action. It is cnough to prove
discriminntion if the whole of the evidence persuades me, as the Board of Inquiry,
that discriminatory thinking in relation to any of the identified grounds was

factor in the sense that it _contributed in a real way to the decision or
behayiour in issue. (Emphasis added.)

The Respondent, HRM, may offer a non-discriminatory explanotion of the alleged
discriminatory aclions. If the justifications provided by HRM are enough to qucstion
whether the protected characteristic is a factor, so that it falls below the balance of
probabilities, then the complaint should be dismissed. However, if the Board finds that some
or all of the allegations of discrimination are true, given all the circumstances, the test is met
and a finding of discrimination may be made (subject to the respondent justifying their
decision on the basis of one of the exemptions provided in thc legislation),

What I must determine is whether or not the Complainant, Y.Z., suffered a burden, obligation
or disadvantagc in respect to his employment with HRM, because of a prohibited ground in
the Act, becausc of his association with an individual or class of individuals of a particular
race, colour or ethnic national or aboriginal origin.



In Moore v British Columbia (Education) 2012 SCC 61 (CanLii) the prohibited ground of
discrimination was mental or physical disability with respect to the “service” of education.
The case involved the need for accommodation of a special needs student suffering from
dyslcxia, so that he could access a general education program available to the public. The
Supreme Court of Canada at paragraph 33 of the decision, described the three elements of a
prima facle case of discrimination as follows:;

As tho Tribunal properly recognized, to demonstrate prima facie discrimination,
complainants are required to show that they have a characteristic protccted from
discrimination under the Cods; that they have experienced an ndverse impact with
respect to the service; and that the protected characteristic was a factor in the
adverse impact. Once a prima facie case has been established, the burden shifis to
the respondent to justify the conduct or practice, within the framework of the
exemptions available under human rights statutes. If it cannot be juslified, the
discrimination is found te occur.

In Quebec (Commission des droits de la personne et des droits de Ia Jeunesse) v
Bombardier Inc. (Bombardier Aerospace Training Center) 2015 SCC 39 (CanLii) at
paragraph 31, the Supreme Court of Canada noted that the Quebec Charter of Human Righis
and Freedoms and other provincial human rights legislation are to be given a “liberal,
contextual and purposive interpretation™ and interpreted in a manner consistent with other
provincial human rights legislation, unless a legislature clearly intends otherwise. The
Bombardier statement of the clements of a prima facie case of discrimination, has been
applicd by our Court of Appeal to the Nova Scotia Human Rights Act, in Nova Scotia Liquor
Corporation v Nova Scotia (Board of Inquiry), 2016 NSCA. 28 (CanLii) at paragraph 43-47:

[43]  Similar definitions appear in the other legislative schemes across the
country. There has been ample opportunity for courts to consider the content and
application of the stetutory definitions of discrimination. The parties cite
Quebec (Commission des droits de la personne et des droits de la Jjeunesse) v.
Bombardier Inc. (Bombardier Aerospace Training Center), 2015 SCC 39
(CanLli) as the most recent statement of the test for discrimination in the human
rights context. Although considering the Quebec Charter of Righis, the principles
contained therein have broad applicability.

[44] In Bombardier, Justices Wagner and Coté succinctly set out a three-part
test for a finding of discrimination;

[35] First, s. 10 rcquires that the plaintiff prove three elements: “(De
‘distinction, exclusion or preference’, (2) bascd on one of the grounds listed
in the first paragraph, and (3) which ‘has the effect of nullifying or
impaiting’ the right to full end equal recognition and exercise of a human
right or freedom” (Forget, at p. 98; Ford , at pp. 783-84; Devine v. Quebecj
(Attorney General), 1988 CanLII 20 (SCC), [1988] 2 S.C.R. 790, at p. 817;
Bergevin, at p. 538).



[36] If thesc three elements are established in accordance with, the degree

of proof we will specify below, there is “prima facle discrimination”. This is
the first step of the analysis.

[45]  They then proceeded to consider the content of the elements required to
establish a prima facie cose of discrimination. With respect to the obligation to
cstablish diffcrential treatment, the Court noted:

42. . .The plaintiff must prove the existence of differential treatment, that is,
that a decision, a measurc or conduct “affects [him or her] differently from
others to whom it may apply™: O'Malley, at p. 551. This might be the case,
for example, of obligations, penaltics or restrictive conditions that are ot
imposed on others: ibid.; see also Andrews, at pp. 173-174.

[46]  Justices Wagner and Coté then addressed competing views advanced
with respect to the third element. Must a commission or complainant show a
“causal connection” between a prohibited ground and the differential treatment
experienced, or did it suffice that the ground was a factor in the objectionable
treatment? They concluded that requiring a cuusal relationship was problematic,
prefering terms such as “factor” or “connection”;

49  In a recent decision concerning thc Human Rights Code, R.S.0,
1990, c. H.19, the Ontario Court of Appea! found that it is preferablc to use
the terms commonly used by the courts in dealing with discrimination, such
as “connection” and “factor’”: Peel Law Assn. v. Pieters, 2013 ONCA 396
(Can.Lii), 116 O.R. (3d) 80, at para. 59. In that court's opinion, the use of
the modifier “causal” elevates the test beyond what is required, sincc human
rights jurisprudence focuses on the discriminatory effects of conduct rather
than on the cxjstence of an intcntion lo discriminate or of direct causes: para
. 60. We agrec with the Ontario Court of Appeal's reasoning on this point.
Moreover, this Court used the term “[actor” in a recent decision conceming
British Columbia's human rights code: Moore, at para. 33.

51 A close relationship is not required in a discrimination case under the
Charter, however ; to hold otherwise would be o disregard the fact that,
since there may be many different reasons for a deferdant’s acts, proof of
such a relationship could impose too heavy a burden on the plaintiff, Some
of those reasons may, of course, provide a justification for the defendant’s
acts, but the burden is on the defendant to prove this. )t is therefore neither
appropriate nor accurate to usc the cxpression “causal connection” in the
discrimination context.

52 Inshon, as regards the second element of prima facie discrimination,
the plaintiff has the burden of showing that there is a connection between a



prohibited ground of discriminetion and the distinction, exclusion or
preference of which he or she complains or, in other words, that the ground
in question was a factor in the distinction, exclusion or prefercnce. Finally, it
should be noted that the list of prohibited grounds in s, 10 of the Chacter is

exhaustive, unlike the one in the Canadian Charter. City of Montreal, at
para, 69,

[47])  Justices Wagner and Cété were carcful however, to confimm that the
move away from causation terminology did not equate to a burden of proof less
than the balance of probabilities (parn. 55 and 56).

Bombardier stands for the following propositions:

(a) the adverse effect or differential treatment need not be based solely on
the prohibited ground of discrimination — the prohibited ground need
only have contributed to it (Para. 48);

(b) a complainant need not prove a “causal relationship” or “causal
conoection” or a “close relationship”, and terminology suggesting
such should be avoided. As there may be many different factors
contributing to a defendant’s acts, it would place too heavy a burden

on a complainant to require a “causal™ or “substantial” relationship
(Para 50-51);

(c) a complainant need ooly prove that the probibited ground was a

“factor” in, or “conneccted” to the adverse impact or differential effect
(Para. 49-50 and 52),

In Stewart v, Elk Valley Coal Corp., 2017 SCC 30 (CanLii), Stcwart worked in a mine
operated by Elk Valley Coal Corporation driving a loader. The mine operations were
dangerous, and maintaining a safe worksite was a matter of great importance to the cmployer
and the employees. To ensure safety, the employer implemented a policy requiring that
employees disclose any dependence or addiction issues before any drug related incident
occurrcd. [f they did, they would be offered treatment. However, if they failed to disclose
and were involved in an incident and tested positive for drugs, they would be lerminated.

Stewart used cocaine on his days off and did not tell his employer thal he was doing so. He
tested positive for drugs and later said that he thought he was addicted to cocaine. His
employer terminated his employment. Stewart through his union representative argued that
he was terminated for addiction and that constituted discrimination under section 7 of the
Alberta Funan Rights, Citizenship and Multiculturalism Act.

The Alberta Human Rights Tribunal held that Stewart was terminated for breaching the
policy, not because of his addiction. Its decision was affirmed by the Alberta Court of



Queen’s Bench and the Alberta Court of Appeal. The decision was ultimately appealed to
the Supreme Court of Canada.

Then Chief Justice McLachlin wrote the majority decision. The issue she considered was
whether or not there was a change in the test for proving prima facie discrimination. She
stated at paragraphs 45 and 46 of the majority decision:

[45] First, I see no basis to alter the test for prima facie discrimination by adding
a fourth requirement of finding of stereotypical or arbitrary decision-making. The
goal of protecting people from arbitrary or stereotypical treatment or treatment
that creates disadvantage by perpetuating prejudice is accomplished by ensuring
that there is a link or connection between the protected pround and adverse
treatment. The existence of arbitrariness or stereotyping is not a stund-alone
requirement for proving prima facie discrimination. Requiring otherwise would
improperly focus on “whether a discriminatory attitude exists, not discriminatory
impact”, the focus of discrimination inquiry: Quebec (Attorney General) v. A,
2013 SCC 5 (CanLii), [2013] 1 S.C.R. 61, at para. 327 (emphesis in original),
The tribunal expressly noted that proof of arbitrariness and Stereotyping was not
required, at para 117.

(46] Second, I see no need to alter the settled view that the protected ground or
characteristic need only be “a factor” in the decision, It was suggested in
argument that adjectives should be added; the ground should be a “significant”
factor, or a “material” factor. Littie is gained by adding adjectives to the
requirement thal the impugned ground be “a factor” in the adverse treatment. In
cach case, the Tribunal must decide on the factor or factors that played a role in
the adversc treatment. This is a matter of fact. If s protected ground contributed
to the adverse treatment, then it must be material,

b. What is a Poisoned Work Environment?

Even though our dct does not explicitly deat with what has been termed as “poisoned work
environment”, it is well established thut the atmasphere of a workplace can ground a finding
of discrimination in the same manner as discriminatory treatroent with respect to hiring, work
allocation, or other aspects of employment,

In Dhillor v F, W. Woolworth Co., 1982 CarswellOnt 4024 (Ont BOT) (“Dhillon™), Dhillon
made allegations of racial discrimination and harassment in a warehouse distribution centre,
specifically against East Indian employees, There was (not all of which were accepted as
proven by the Board) racist graffiti in the bathrooms; an incident where an employee was run
into by a truck; widespread use of racial epithcts and swearing; unfaic work distribution in
that lighter jobs were given to white employees over East Indian employees; and a lack of
response by management to the issues of discrimination raised by employees.
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The Board accepled that racial name-calling was widespread throughout the warehouse and

held that the almosphere that resulted for East Indian employees in and of itself constituted
discrimination:

79 Verbal racial harassment, through name-calling, in itself, is in my view
prohibited conduct under the Code. The atmosphere of the workplace is a “term
or condition of cmployment” just as much as more visible terms of conditions,
such as hours of work or rate of pay. The words “term or condition of
employment” are broad enough to include the emotional end psychelogical
circumstances in the workplace, Thero is a duty on an employer to lake
reasonable steps to eradicate this form of discrimination, and if the employer does
not, he is liable under the Code. 1 find on the evidence that the Respondent (its
management knowing of the racial name-calling problem) did not take reasonable
steps to eradicate such form of discrimination toward the East Indian employces.

£...]

81 The Ontario Iluman Rights Code, Revised Statutes of Ontario, 1970,
Chapter 318, os emended, provides:

4. (1 ) No person shall,

(g) discriminate against any employee with repard to any temn or condition of
cmployment...because of race... of such person or employec.

81  This clause expressly prohibits thc imposition of more, or less, onerous
duties of employment on employees according to their race. Likewise, it explicitly
prohibits the differential distribution of the rewards of employment to employees
according to their race, In my view, paragraph 4(1)(g) should also be interpreted as
a prohibition against un-welcomed racist remarks made by employers or other
employees, the words “term or condition of employment” being broad enough (o
include the emotional and psychological circumstances in the workplace. An
employee may be found to have been discriminated against even though that
discrimination did not take a visible form in the employce's hours of work, duties,
advancement, or pay cheque,

...

112 As[have said, verbal racial harassment, through name-calling, in itsclf, is in
my view prohibited conduct under the Code. The atmosphere of the workplace is a
“term or condition of employmeni” just s much as more visible terms or
conditions, such as hours of work or rafc of pay. The words “term or condilion of
employment” arc broad enough to include the emotional and psychological
circumstances in the workplace. There is & duty on an employer to tnke reasonable
steps to eradicate this form of discrimination, aad if the employer does not, he is
ligble under the Code. I find on the evidence that the Respondent (its management
knowing of the racial name-calling problem) did not take rcasonable steps to
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cradicate such form of discrimination toward the East Indian employecs, and
specifically, toward the Complainant.

In Cromwell v Leon’s Furniture Ltd., 2014 CarswelINS 331 (NS BOI) (“Cromwell"), the
complainant alleged that she was disciplined more harshly and frequently, as a result of her
race, than other employees at the same level of employment. The Board concluded that her
race was a factor in this treatment even though not all of the commenls she was exposed to
were overtly racialized and that “the on-going negative commentary in the workplacc
constituted a form of discriminatory harassment based on race” (para 294).

Adverse treatment based on race may be proven or inferred from a pattern of objectionable
behaviour that poisons the work environment or establishes harassment. The *“nature,
frequency and scverity” of the objectionable bebaviour should be considered in determining
whether there is harassment or a poisoned work environment. Depeading on the nature and

severity of the objectionable behaviour, an isolated incident may not be sufficient, but this is
a factual determination in each case.

It has been clear since the decision of the Suprocme Court of Canada in Robichaud v, Canada
(Treasury Board) (1987) S.C.J. Na. 47 that an cmployer is obligated to provide a work
environment which is free from prohibited discrimination and that an employer is liable to
impacted employees when a discrimination free environment is not provided. The Supreme

Court in Robichaud used the phrase “poisoned work environment” to describe work
environment tainted with prohibited discrimination:

11 ....the central purpose of 8 Human Rights Act is remedial - to eradicate anti-

social conditions without regard to the molives or intention of those who
causc them.

15, ltis clear to me that the remedial objectives of the Act would be stultified if
the above remedics were not available as against the employer. As
MacGuigan J, observed in the Court of Appeal, [1984] 2 F.C, 799, at p. 845:

The broad remedies provided by section 41, the general necessity for
effective follow-up, including the cessation of the discriminatory
practice, imply a similar responsibility on the part of the employer,
That is most [page 94} clearly the case with respect o the
requirement in paragraph 41(2)(a) that the person against whom an
order is made "take measures, including the adoption of a special
program, plan or arrangement .... to prevent the same or a similar

practice occurring in the future”. Only an cmployer could fulfil such
a mandate.

MacGuigan J's comment equally applies to an order to make availablc the
rights denied to the victims under para, (b). Who but an employer could
order reinstalement? This is true as well of para. (c) which provides for
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compensation for lost wages and cxpenses. Indeed, if the Act is concerned
with the effects of discrimination rather than its causes (or motivations), it
must be admitted that only an_emplover can remedy undesirable effects:
only an employer can provide the most important remedy - a healthy work
environment. ........ In short, 1 have no doubt that if the Act is to achicve its
purpose. the Commission must be empowered to strike gt the heart of the

problem, to preveat its recurrence and to require that steps be tsken to
enhance the work environment.

17 Hence, I would conclude that the statute contemplates the imposition of
liability on employers for all acts of their employces "in the course of
employment”, interpreled in the purposive fashion outlined carlier as being
in some way rclated or-associated with the employment, It is unnecessery to
attach any label to this type of linbility; it is purely statutory, However, it
scrves a purpose somewhat similar to that of vicarious liability in tost, by
placing responsibility for an organization on those who control it and arc in
a posilion to tuke effective (remedial action fo remove undcsirable
conditions ......

18 In the light of these conclusions, it is unnecessary for me io exemine the
allegations that the Crown would, in any cvent, be directly liable for
management’s failure to adequately investigate Robichaud’s complaints,
thercby perpetuating the poisoned work environment, At all events, this too
involves the acts of employees.

[Emphasis added]

In Janzen v Platy Enterprises Ltd 1989 CanLll 97 (SCC), the Supreme Court of Canada
used words like “intimidating”, “hostile”, “offcnsive” and “detrimentally affect[ed]” to
describe a work environment tainted by discrimination rather than the word “poisoned”, At
p. 25 of the internet report, the Court in Janzen stated;

[ am in accord with the following dictum of the United States Court of
Appeals for the Bleventh Circuit in Henson v Dundee, quoted with approval
in the Meritor Savings Bank case:-

Sexual harassment which creates a hostile or offensive environment

for members of onc sex is every bit the arbitrary barrier to sexual
equality at the workplace that racial harassment is to racinl cquality.
Surely, a requirement that a man or woman run a gauntlet of sexual
abuse in return for the privilege of being allowed to work and make a
living can be as demcaning and disconcerting as the harshest racial
epithels.

Without secking to provide an exhaustive definition of the lerm, I am of the
view that scxunl harassment in the workplace may be broadly defined as
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unwelcome conduct of a sexval nature that detrimentally affects the work
environment or leads to adverse job-related conscquences for the viclims of

the harassmeat. (emphasis added)

In Naraine v Ford Motor Company of Canada (Ont. Bd. of Inquiry) (1996) 27 C.H.R.R. D/
230 (No. 4) (Ont. Bd. Ing.) aff'd (1999) 34 C.H.R.R. D/ 405 (Ont. Gen. Div.) aff'd except
regarding reinstalement (2001) 41 C.H.R.R. D/ 349 (Ont. C.A.) leave to appeal denied [2002]
8.C.C.A. No. 69; Professor Backhouse throughout her decision used the term “poisoned work
cnvironment” to describe the racialized workplace of skilled tradesman working at the Ford
auto plant in Windsor, Ontario. Her finding of a “poisoned work environment” was based
enly on evidence of racial slurs and racial graftiti in the workplace,

Professor Backhouse in Naraine at p. 26 refers to an early line of cases which declined to
recognize that racial slurs alone were unlawful if for example, there was only evidence of one
racial slur or for example, if the board characterized the verbal racial abuse as “shop talk
within the plant™ for which the employcr was not responsible unless the racial abuse became

“a condition of the employment situation” and something “more than personal interplay
between the employees,”

Professor Backhouse in Naraine at p- 27 staes;

Our casc can be distinguished from these enclier decisions, since the racial slurs
and graffiti at Ford were so widespread and continuous as 1o become 2 “term or
condition of employmenl,” something that even these earlier boards recognized
could constilute unlawful conduct. However, counscl for the Commission
requested that this board do more than distinguish the current casc. She arpued
that 1 should expressly decline to follow these early decisions on the basis that the
adjudicators did not appreciate fully the impact that words can have in fomenti

ifyi i in_the work place. I a with this. Tt is
intellectually dishonest to continue distinguishing this carlier line of nuthority
based on factual differences. In fact, name-calling and pruffiti should be

recognized for their inherent. detrjmental impact on sacial equality in the labour

force. (Emphasis added)

This was explicitly acknowledge in Dhillon v . W, Woolwarth Co, Ltd (1982), 3
C.HLR.R. D/743 (Ont. Bd. of Ing.) at D/760:

Verbal racial harassmen ugh name-calling, in_itself, is in my view
prohibited conduct under the Code, The atmosphere of thc workplace is a
“tenm or condition of cmployment” just as rauch as more visible terms or
conditions, such as hours of work or rate of pay. The words “term o
condition of employment” are broad enoush to include the emotional and

sychological circumstances in the work ce, There is a duty on the
employer to take reasonable steps to eradicate this form of discrimination

and if the employer does not, he is liable under the Code.
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In Swsith v. Menzgies Chrysler, 2009 HRTO 1936 (CenlM) (“Smith”) the Human Rights
Tribunal of Ontario on November 13, 2009 at para, 151, stated:

The purpose of section 7(2) of the Code is to protect employees from sexual
harassment and this includes inappropriate sexualization of the workplace. Human
rights _jurisprudence has lonpg_sccepted that the “emotional and psychological
circumstances in the workplaco™ which underlie the work atmosphere constitute
part of the terms and conditions of employment: see Dhillon v. F. W. Woolworth
Co. ( 1982) 31 C.H.R.R. D/ 743 (Ont, Bd, Inq.) at pare. 6691 and Moffat v. Kinark
Child & Family Services (1998) 35 C.H.R.R.D/ 205 (Ont. Bd. Inq.) ("Moffai). It
is_wel] settled law that the prohibition apainst discrimination in 3. 5(1) affords
employees the ripht to be free from a poisoned work environment in relation to
Code-protected grounds. If sexually charged comments and conduct contaminate
the work cavironment, then such circumstances can constitutc a discriminatory
term or condition of employment contrury to both section 5(1) and 7(2) of the

Code: see Cugliari v. Telefficiency Corporation 2006 HRTO 7 (CunLIl) and
Moffatt, supre. (Bmphasis added)

In Gough v C.R. Falkenham Backhoe Services, 2007 NSHRC-4, Chair Ilodder stated at
paragraphs 64-68 of the decision:

64. 1 find that Mr. Gough has made out a prima facie case of discrimination
based on race and colour. I find (hat Mr., Gough’s race wes an operative clement
in the conduct of his employer Falkenham and his co-workers towards him. In
analyzing the totality of the evidence presented at the Inquiry 1 find Lhat racism
was present in the Falkenham workplace. The cvidence of Keven Shaw was
detailed and credible regarding many of the specific instances of racism to which
Mr. Gough testified. Mr. Shaw clearly stated that he heard racist comments being
made in the workplace and that racist comments were directed towards Mr.
Gough. Mr. Shaw is still employed at Falkenham and continues to work with the
employces whose testimony he contradicted. 1Ile had nothing to gain from
testifying al thiy inquiry. I find that Mr. Shaw’s testimony to be compelling and
where it conflicls with the testimony of John MacNcil, Glen Pierce and Angela
Falkenham, I prefer the evidence of Mr. Shaw.

65. The burden now shifts to Falkcenham to show that its actions and the actions
of its cmployees were not discriminatory. | find that Falkenhem has not
demonstrated any rationgl or credible justification for the conduct of its
employees. As mentioned earlier in this decision, the atiempis to characterize
some of the racist comments as being phrases from old English were contrived

and quite frankly offensive. 1 find that Falkenham has not demonstrated that its
cmployces® actions were not discriminatory.
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66. On o number of occasions Falkenham employees testificd that “nobody

meant anything” by the commenis and that there of joking around in the
construction industry,

The Irrelevance of Tntention

67. It is scttled law that intention is not a factor meriting consideration in
Human Rights Law.

68. In the Nova Scotia racisl discrimination case, Downey v. Metropolitan
Transit Commission, [1991] N.S.H.R.B.LD. No. 1, the Board reaffirmed the
irrelevance of intention in Human Rights Law stating at p. 6:

“Finelly, & most imporiant and sipnificant reason not to require
‘intention’ is the Human Rights Legislation itself, The Act is remedial.,
It is not designed to punish or suggest moral turpitude, 1t is designed to
prevent discrimination, both direct and systemic.”

As Board Chair T must consider the evidence and determine if it is more probable than not
that race and assaciation based on race can be inferred as the rcason or part of the reason for
the differential treatment of the Complainant, and, also, whether the Complainant’s work life
was impacted by his reasonable perceplion of discrimination. The Board must consider

whether the Complainant’s assessment of the situation was reasonable under the
circumstances.

¢ Discrimination Based on Association

In Hill v Misener, 1997 CarswclINS 590 (NS 801) (“Misener™), the complainant alleged
discrimination on account of her association with African-Canadians, when a potential
landlord told her that he would not rent an apartment to her if she was foing to have people
there who were black. The landlord did not know that the complainant's children were

African-Canadian when he made the statement, but the Board determined that there had been
discrimination on account of association in any event:

53 1find it is not necessary for Mr. Misener to have aclual knowledge of Ms.
Hill's association with African-Canadians in order to find he discriminated spainst
her on the basiy of her association with African-Canadians contrary to the
provisions of the Nova Scotia Human Rights Act. My reasons are the following.

37 'The definition of the Nova Scotin Human Rights Aet specifically excludes
the need for intention. The opening of Section 4 states “for the purposes of this
Act 8 person discriminates where the person makes a distinction, whether
inlentional or not, ...”. To find that Mr. Misener had to have actual knowledge of
Ms. Hill's association with "coloured people” in order to find that he discriminated
against hie would impart o level of intent that is not required by the Act.
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58  IEMr. Misener had to have nctual knowledge of Ms. Hill’s association with
“coloured people™ it would place far too high a burden on association
discrimination cases. Furthermore, it would be contrury to the spirit of the Act,
Mr. Miscner overtly and directly stated the condition upon which his apartment
was available to rent to individuals, There was nothing subtle about his statement.
This is exactly the type of discrimination which the Act aticmpts {0 prevent. To

find that this is not discrimination because Ms, Hill did not subsequently advisc of

her agsociation with “coloured people” would be contrary to the spirit and intent
of the legislation. [Bmphasis added]

Misener suggests that establishing discrimination on account of association is no more
complicated than establishing, first, that the complainant has an association with someone

that falls under a prohibited ground, and second, that the complainant had a burden imposed
upon him or her as a result of that association.

Canrying this analysis over to the prescnt matter, allegations of a poisoned work environment
and racial harassment should be trested no differentty. To establish a prima facie case under
this framework, Y.Z. must prove that he suffcred a burden from the allegedly poisoned
environment and racial harassment (or HRM's failure to investigate and respond to
complaints of discrimination) because of his association with his wife and other minorities.
As per Misener, complicating the analysis more than this would not be consistent with the
remedial purposc of the Act, which is 0 be interpreted liberally.

d. Duty of the Employer to Reasonably Investigate

Much of Y.Z's complaint turns on HRM’s alleged unresponsiveness to issucs of
discrimination that were raised by him and othets on various occasions and HRM's alleged
failure to discipline employees responsible for the inappropriate behaviour.

It is well established that implicit within the right to discrimination-free employment and a

harassment free workplace, is an obligation on employers to take reasonable steps to ensure
that these rights are not compromised.

A leading casc on an employer’s duty in this regard is Laskowska v Marineland of Canada
Inc., 2005 HRTO 30 {"Laskowska"), which involved a human rights complaint based on
sexual harassment. Specifically, the complainant alleged that her complaint of sexual
touching was not reasonably responded to by her employer and therefore her rights under the
Ontario Human Rights Code were infringed. Although the case involved an iostance of

sexual harassment as opposed to racial harassment, the underlying analysis remains the same
in cither instance.

The Tribunal held that not imposing a positive duty of investigation on an employer would
make the human rights granted under the Ontario Code “hollow”. Tt went on to explain the
approach that should be taken when considering an employer’s response to complaints of
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harassment on account of a prohibited ground, which includes six criteria of “corporate
reasonableness™:

[51] Subsection 5(1) of the Code provides that "Bvery person has a right to equal
treatment with respect to employment without discrimination because of...sex.”
The Tribunal and the courts have included in that right, such things as the right to
a discrimination-free environment, or a non-poisoncd workplace, even though it
does not explicitly state that in the concisely worded gencral anti-discrimination
provision of subsection 5(1). From that peneral workplace anti-discrimination
clause flows other obligations, such as the duty not to condone or further a
discriminatory Act that has already occurred (scc Payne) and the duty on an
employer to investigate a complaint of discrimination.

[52] I agrce with Vice-Chair Laird’s statement in Moffat v. Kinark Child and
Family Services, [1998) O.H.R.B.LD. No. 19, at para. 234:

Human ri jurisprudence has established that an employer is under a du

to take reasonable steps to address sllegations of discrimination  in the
worlplace, and that a foilurc to do so will itself resultin liability under ihe
Code: Dhillon v. F. W Woolworth Company (1982), 3 CH.RR. D/743;
Olarte v. DeFilippis and Commodore Business Machines Ltd. (1982),3

C.H.R.R. D/1705; Persaud v. Consumer 's Distributing Ltd. (1990), 14
C.HR.R.D/23.

(53] 1t would make the protection under subsection 5(1) to a discrimination-free

work cnvironment a hollow one if an employer could git idly when a complaini of

discrimination was made and not have to investipate it. If at were so, liow coul

it determine if a discriminatory act occurred or a poisoned work environment

cxisted? ‘The duty to investigate is a "mensns” by which the emplover ensures that
it_is achieving the Code-mandated “"ends” of operatin in_n_disctimination-

environment and providing its employees with n safe work cnvironment,
[..]

[58] Having determined that the Code is engaged here and that Marineland owed
a duty to Ms Leskowska to reasonably and adequately respond to the alleged

incident of August 13, 1999, I turn now to an analysis of whether Marineland
discharged that obligation.

[59] The six criteria of corporate “reasonableness” in Wall have been adopted in

previous decisions of the Board of Inquiry. I adopt a conflated version of them,
The criteria are;

(1) Awareness of issucs of discrimination/harassment, Policy, Complaint
Mechanism and Training: Was there an awarencss of issues of discrimination and
harnssment in the workplace ot the time of the incident? Was there a suitable
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anti-discrimination/barassment policy? Was there a proper complaint mechanism
in place? Was adequate training given to management and employees;

(2) Post-Complaint: Seriousness, Promptness, Taking Care of its Employee,
Investigation and Action: Once an internal compluint was made, did the employcr
lreat it' seriously? Did it deal with the matter promptly and sensitively? Did it
reasonably investigate and act; and

(3) Resolution of the Complaint (including providing the Complainant with a
Healthy Work Environment) and Communication: Did the employer provide a
reasonable resolution in the circumstances? If the complainant chose to retum to
work, could the employer provide her/him with a healthy, discrimination-free

work canvironment? Did it communicate its findings and action to the
complainant.

[60] While the above three elements are of a gencral nature, their application
must retain some flexibility {o take into account the unique facts of cach case. The
standard is one of reasonableness, not correctness or perfection, There may have
been several options - all reasonablc - open to the employer. The employer need
not satisfy each clement in every case in order to be judged to have acted
reasonably, although that would be the exception rather than the norm. One must
look at each element individually and then in the nggregate before pussing
judgment on whether the employer acted reasonably, [Emphasis added)

The corollary of this analysis from Laskowskn was concisely summarizced by the Tribunal in
Toop v Canadian Union of Public Employees, 2014 HRTO 145:

[122)  What is clear from ils origin in the employment area is that the duty to
investigate is not a free-standing obligation under the Code, Ruther, it is the
means by which an employer ensurcs that it is complying with its obligation to
provide a discriminution-free work environment under s, 5( 1) of the Code,

[123)  As a corollary of that when the Tribunal finds that a respondent
breached the Code by failing to investigate, it is really finding that by failing to

investipate, the respondent has failed jn its obligation to pro ide a discrimination-
free _workplace {or by exlension, perhaps, a8  discrimination-frce  service

experience). [Emphasis added)

In other words, there docs not have to be a finding of underlying discrimination to find
liability against an employer under human rights legislation. A failure 1o properly respond to
allegations of discrimination in the workplace can lead to liability on an employer because
addressing allegations of discrimination in the workplace is part and parcel of providing a
discrimination-free workplace, whether a complaint of discrimination in any given case will
bear out or not. If no investigation is conducted, it is much harder to asscss whether a
complainant's rights to discrimination-free employment were upheld.
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The Board of Inquiry in Cromwell found that the duties set out in Laskowska had not been
satisfied and, as such, the employer should not escape liability for the differential treatment
of the Complainant or the work environment that she had been exposed to:

268 The Respondent is under an obligation to provide a healthy work
environment end that includes ensuring that its cmployees are not subjected to
discriminatory comments at work-related social functions, whether by other
employces or guests. The law is clear in this respect. (Sce, for example, the
Laskowska decision refercnced at a later point in these reasons).

391 For the above reasons, [ have concluded that the Complainant was subjecled
to discriminatory comments and differential treatment by the Respondent. The
Respondent is liable under the Human Rights Acf for the actions of its employees,
as was held in Robichaud. 1t was appropriate for the Respondent to have
investigated the allegations. | acknowledge that an investipation ought not to be
held to a standard of perfection. However, the manner in which the complaint was
investigated and copcluded fails to meet a findamental level of reasonableness in

the circumstances. There was also a lack of awarcness respecting discrimination
in the workplace that coptributed to what oceurred. The Respondent, therefore,

cannot avoid liability on the basis of its response to the complaint. {Emphasis
added]

e Vicarious Liability

In Gough v C.R. Falkenham Backhoe Services, 2007 NSHRC-4, Chair Hodder
made the following findings at paragraphs 70-74 of the decision:

70. Tt is well established thal employers are liable for the discriminatory acts of
their employces bocause only cmployers have the ability to provide a harassment-
free working environment. In the decision of the Supreme Court of Canada,
Robichaud v. Canada (Treasury Board) [1987] 2 S.C.R. 84, the Court discussed
an employer’s liability for the discriminatory acts of its employees in the context
of providing a workplace frec from discrimination. Given that Human Rights
Legislation is remedial, it is imporiant that the entity which has the ability to
address and eliminate discriminatory conduct to be held liable, The Courl held:

“...if the Act is concerned with the effects of discrimination raller than
its causes (or motivations), it must be admitted that only an employer
can remedy undesirable effects; only an employer can provide the most
imporiant remedy — a healthy work environment. ..

... I would conclude that the Statute contemplates the imposition of
liability on employers for ali acts of their cmployecs ... It is unnecessary
to atinch any lubel to this type of liability; it is purcly statutory,
However, it serves a purpose somewhat similar to that of vicarious
liability in torl, by placing responsibility for an orgenization on those
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who control it and are in a position to toke effective remedial action to
remove undesirable conditions, ...

... While the conduct of an employer is theoretically irrelevant lo the
imposition of liebility in a case like this, it may nonctheless have
important practical implications for the employer. ... An employer who
responds quickly and effectively to a complaint by instiluling n scheme
to remedy and prevent recurrcnce will aot be liable to the same extent,
if at all, as an employer who fails to adopt such steps. These matters,
however, go to remedial consequences, not liability.

71. A poisoncd work cnvironment may constitute discrimination under the Act.
In Hinds v. Canada Employment and Immigration Commission [1988], 10
C.H.R.D. No. 13, a complaint dealing with racial harassment, the Tribunal held

that an employer is not obligated to maintain a “pristine working environment”,
however:

“... There is a duty upon an employer to take prompt and cffectual
action when it knows or should now of u co-employees’ conduct in the
workplace amounting to racial harassment. ... To satisfy the burden
upon it, the employer’s response should bear some relationship to the
seriousness of the incident itself. ... To avoid liability, the employer is
obligated to take rensonable steps to alleviate, as best it can, the distress
arising within the work cnvironment and to reassure those concerncd
that it is committed to the maintenance of a workplace free of tacial
harassment.” (p. 8).

72. Turthermore, even if an employer is unaware of the discriminatory acts of its
employees, it ig not absolved from liability for that individual’s discriminatory
conduct. In Smith v. Zenith Security and Investigation Limited, [2002)
B.C.H.R.T.D. No. 25, the employer claimed to be unaware of the discriminatory

conduct of his employce. The Tribunal relied on Robichaud, supra, to find the
following at para, 32:

“I accept that Mr. Stelfunson may not heve known anything about the
individual Respondent's conduct towards Ms. Smith. However, Zenith
is not absolved from liability for the individual Respondent’s conduct
lowards Ms. Smith due to the failurc of Zenith staff to teli him about it.
Employers are vicariously liable for discriminatory acts of their
employees because only employers have the ability to provide a
harassmenli-free working cnvironment.

73. 'The three basic elements that must be satisfied if an cmployer is to avoid
lisbility were set out by the Tribunals in Framcais v. C.P. Rail (1085), 9
C.H.R.D./4724 which was adopted by the Tribunal in Hinds, supra, as {ollows:
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1. That the employer did not consent to the commission of the act or
omission complained of}

2. That the employer exercised all due diligence to prevent the act or
omission from being committed; and

3. That the employer exercised all duc diligence subsequently to
mitigate or avoid the effect of the act or omission.

74, The law is clear. Falkenham is ligble for the discriminatory conduct of its
employees against Mr. Gough. I find that Angela Falkenham was aware of the
discriminatory conduct of Falkenham's employees towards Mr. Gough.

£ Credibility and Reliability

Onc of the most frequently-cited passages concemning the assessment of witness credibility
comes from the British Columbia Court of Appeal in Faryna v Chorney [1952), 2 DLR 354:

The credibility of intcrested witnesses, particularly in cases of conflict of
evidence, cannot be gauged solely by ihe test of whether the personal demeanor of
the particular witness carried conviétion of its consistency with the probabilities
that surround the currently existing conditions,

In short, the real test of truth of the story of a witness in such as case must be its
harmony with the prepondcrance of the probabilities which a practical and
informed pesson would readily recognize as reasonable in that place and in those
conditions. Ounly thus can a court satisfactorily appraise the testimony of quick-
minded, experienced and confident witnesses, and of those shrewd persans adept
in the half-lie and long and successful experience combining skillful exopgeration
with partini suppression of the truth.

Again, 2 witness may testify what he sincerely belicves to be true, but he may be
quite honestly misaken. For a trial judge 1o say I believe becausc 1 judge him to
be telling the truth,” is to come to a conclusion on consideration of only half the
problem. In truth it may easily be sclf-direction of » dangerous kind.

A more recent statement of the well-established factors for assessing witness credibility has
been articulated by the Alberta Court of Queen’s Bench at paragraph 70 of Leach »
Canadian Blood Services, 2001 ABQB 54:

1. The witness's evidence should be the first considered on a “stand alone”
basis. In this regard, [the trier of fact should consider] fuctors such as firmness,

memary, accuracy, cvasiveness, and whether the witness’s story is inherently
believable,

2. If the witness’s evidence survives the first test above, the assessment moves
on to a comparison of that wilness's evidence with the evidence of others and
documentary evidence.
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3. Finally, the court must determine which version of ovents, if conflicting
versions cxist, is most consistent with the “preponderance of probabilities which a

practical and informed person would readily recognize as reasonable in that place
in those conditions.”

There is, as well, a distinction between credibility and reliability. The Honourable Justice
Doherty in R. v. Morrisey, 1995 Carswell ONT 18 (ONCA) stated:

33 Testimonial evidence can raise veracity and accuracy concems. The former
relate to the witness” sincerity, that is his or ber willingness to speak the truth as
the witncss believes it to be true. The latter concerns relate to the actual accuracy
of the wilness’ testimony. The accuracy of a witness’ testimony involves
considerations of the witness’ ability to accurately observe, recall und recount the
events in issue. When one is concerned with a witness’ veracity, one speaks of
the witness® credibility. When one is concerned with the accuracy of

Witness’ testimony, one speaks to the reliability of that testimony, Obviously
a witmess_whose evidence gn 8 point is not credible cannot give reliable

evidence on that point. The evidence of a_credible, that is honest, witness
may, however, still be unrcliable. In this case, both the credibility of the
complainants and the reliability of their evidence were atincked on cross-
examination. (Emphasis added)

In Naraine v Ford Motor Company of Canada (Ont. Bd. of Inquiry) (1996) 27
C.H.R.R. D/ 230 (No. 4) (Ont. Bd. Inq.) aff"d (1999) 34 C.H.R.R. D/ 405 (Out. Gen,
Div.) aff’d except regarding reinstatement (2001) 41 C.H.R.R. Df 349 (Ont. C.A)
leave to appeal denied [2002] S.C.C.A. No. 69, at p. 11, Professor Backhouse said
the following about credibility:

... Given the inconsistency in testimony, it has been necessary to make many
assessments of credibility. Counsel for all parties were diligent to point out the
inconsislencics in the testimony, oftcn asserting that inconsistency was fatal to
credibility. [ do not think that this is necessarily determinative in every case,
Other factors, such as demeanor, may occasionaily be more compelling than
absolutely consistent description and recall. Some witnesses may vary the words
and phrases they choose to describe their expericnces and yet be fundamentally
accurate ebout the crucial aspects of the events in question. Olhcr witnesses may
tell exactly the same story in exactly the same terminology over and over again,
and yet be constructing complele fabricalions.

In Naraine Professor Backhouse accepted the credibility of Mr, Naraine regarding
the core elements of this evidence and at p. 17 described Mr. Naraine’s testimony as
follows:

Mr, Naraine testified that during his time ut Ford, he experienced continnous
racial harassment in the form of racial graffiti, slurs, commenis snd “jokes",
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Giving this testimony was extremely difficult for Mr. Namine, who was forced to
stop frequently, his voice breaking with emotion. He wes reduced (o tears as he
described how angry end ashamed he had been. It is also fair to say that Mr.
Narainc was not a witness who found it essy to communicate his thoughts
verbally. Counsel for the Respondents scized upon this, arguing that Mr., Naraine
was nol a credible witness in part because of the incoherence of his replies and
wavering responses lo various questions.

3. THE EVIDENCE

a. The Walter Dominix Years

It was the evidence of Y.Z. that prior to commencement of his work at Metro Tranosit in 1979,
he began living with his wife,’ — At the time of the wedding he was working night
shifs at Metro Transit. Y.Z. made a request a week in advance of his wedding day to Walter
Dominix, his general foreman, to have the night of his wedding off by permission. It was the
evidence of Y.Z. that Mr. Dominix did not grant his request, the result of which was he had
to find someone else to work his shift, and he had to pay them for working the shifl. It was
the cvidence of Y.Z. that getting time off to get married was lypically not a problem. [t was
the evidence of Y.Z, that after his marriage to his wife,” who Mr. Dominix knew was
black, his treatment by Mr. Dominix became different.

In cross examination Y.Z. slated that Mr. Dominix would have scen his wife, ' -
dropping him off at work for two years prior to their wedding date. He also acknowledged
receiving a letter, being Exhibit “28”, Tab “17, where he was reprimanded for not coming
to work after being denied a requcst to be off by permission in May of 1982.

There was evidence from other witnesses on the difficulty of obtaining time off by
permission from Mr. Dominix. Steve Gillis, a former superintendent in the Maintenance
Dcpartment, testified that when he asked Mr, Dominix for time off for his wedding, he was

told to see Mr. Dominix a week in advance at which time he was given four of the seven days
that he requested.

Albert Burke was a former storesman supervisor at Mctro Transit. 1le had worked under Mr.
Dominix for a time. His evidence was he did not have any issuc with Mr. Dorginix aside
rom some difficulty getting some time off to be best man at a wedding. Mr. Burke'’s
evidence wes that Mr. Dominix told him he could not tell him whether he was authorizing the

time off until the day before, which resulted in Mr. Burke taking a vacation week to ensure
that he would be able to attend.

It was the cvidence of Y.Z. that he did not get promotions and receive training (hat he felt he
was cntitled to while he was supervised by Mr. Dominix. It was his evidence thal he had to
fight to obtain training authorized by Mr. Dominix, but he could not provide any specifics.
As well, he could not provide any details of being denicd any promotions. The only example
that Y.Z. could provide was a circumstance in which Ray Brushelt reccived a day time job
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that he belicved he was entitled to, because he had been working' there longer than Mr.
Brushetl. His evidence given on June 15, 2016 at page 40 of the transcript, suggests the
reason why he didn't get the position and Mr. Brushett did was “Walter Dominix liked him
more so than me”. It was noted, as well, on cross examination that Mr. Dominix had been
sending him warning letters about his attendance at work over g twclve-year period
according to the letters. Y.Z's health issues pre-date his wedding, although Y.Z.'s
explanation for his poor attendance was because he was being treated differently and
unfairly, and that it “makes you sick. It makes you off sick”. (T'ranscript, June 15, 2016,
page 57 - 58).

It was Y.Z.’s evideace that Shapir Bhathcna was promoted under Mr. Dominix to a foreman,
and that “Shapir snuck into that position otherwise he would never have got that posilion as
supervisor” (Transcript, June 15, 2016, page 100). However, there was no other evidence led

to support the proposition that Mr. Bhathena got the job over Y.Z because of a violation of
the Act.

b The 508 Club Incident

Cathy Martin is currently a buyer for Procurcment at Metro Transit, She was employed as the
store rooms’ clerk al the Ilsley Avenue location from 1992 until 2000. She then became a
buyer. Ms. Martin's evidence was that she ceased working at [Isley Avenue in 2010 when
she moved to another Metro Transit facility. She attributes this move partially to the

behaviour against fellow employecs based on race (Transcript, March 7, 2016, pages 168-
169)

Cathy Martin testified that she was friends with Y.Z. and his wife, _ — and attended
events outside of work with them, including a funeral, dances at Strawberry Hill in Halifax,

with other employees from Metro Transit; and visited Y.Z."s trailer at a camp ground, and
other social events,

Ms. Martin described one particular event in the late 1990°s, which was a barbeque put on by
the “508 Club” at a mechanic’s home in Dartmouth. The “508 Club” was a club which
existed outside of work, for unionized Metro Transit workers. There was a fee paid o be a
member of the social club. Ms, Martin, who was a member of the club, attended with her
husband and invited Y.Z. and his wife, . to atlend with them.

has black skin and has a Band Status Card. Her mother was a member of Acadia
First Nation andt _ identifics her own and her father’s race as African Nova Scotian

It was the evidence of Ms. Martin that she heard Mr, Maddox comment loudly towards Y.Z,
and his wile “who invited those people here?... We don’t want those kind of people here, they
weren't invited”. (Transcript, March 8, 2016, page 403). It was the evidence of Ms. Martin
that Y.Z. and his wife left afler the comment was made, and Ms. Martin interpreted the
comment as meaning that Mr. Maddox did not want anyone of “colour” at the party,
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Y.Z.’s evidence conceming this incident was very similar to that of Ms. Martin. Further, the
cvidence of his wife, _ . in describing the 508 barbeque was very similar to that of Ms,
Martin, although she did state in addition to the comments attributed to Arthur Maddox by
Cathy Martin, that Mr. Maddox stated “blacks are not welcome™, _ did not know who
Arthur Maddox was, but testificd that he was identified for her by her husband, Y.Z. Arthur
Maddox in his evidence denied that this incident occurred, however, there are serious issues
with the credibility of Mr, Maddox, which will be addressed later in this decision,

c. - The Phone Call Incident

Y.Z.’s wife, . testified about an incident which involved her irying to leave a phonc
message for her husband, Y.Z, at Metro Transit. This incident occurred after the barbeque
incident. She needed to reach him. She called Y.Z. on Burkley Gallant’s phone, who was
Y.Z.'s supervisor at the time, which was located in his office. She stated that Mr. Maddox
answered the phonc and was rude with her on the phone. His tone of voice was loud and
agpressive, _ wrote a letter of complaint to Paul Beauchamp, who was a supervisor at
Metro Transit, about the incident, which is found at Exhibit “2”, Tab “87, She stated in this
incident occurred on Thursday, October 26, 2000. She said the message for Y.Z. was
important. She said Arthur Maddox answered the phone with a “what”, in a loud and
aggressive tone of voice. She paused and asked if she could speak to Y.Z, Her evidence was
that he replied “No” she stated that she responded to him “No” and then he replied “he’s
busy”. She asked him to get Y.Z. to call his wife at work please and then he responded “in a

moment”.___ ___ ended up contacting her fricnd, Cathy Martin, who passed the message on
toY.Z.

Steve Liddard provided an Affidavit stating that he was present in the office during the call,
Arthur Maddox and Butkley Gullant gave evidence that Burkley Gallant was not present
during the call. 1t was _~  evidence that Burkley Gallant wsually answered the
telephone in his office. destified that the phone call incident was racist, because of
her experience with Arthur Maddox at the barbeque. Her evidence was that Arthur Maddox
said at the barbeque “Blacks were not welcome” (Transcript, April 19, 2017, page 40),

Although Mr. Beauchamp told Y.Z. to tell his wife that Arthur Maddox had been (erminated,
there was no formal follow up by Paul Beauchamp with ~~  in relation to the complaint
until four years later.

Y.Z. testified that:

Q. [ - I believe you pave some evidence that when Arthur Maddox was
lerminated that Mr. Beauchamp told you to tell Ms. ... that Mr. Meaddox had
been terminated?

A Yeah. He stopped me in front of Burkley Gallant’s office that day and
told me to - he said, “Tell your wifc I hope she’s happy that Arthur Maddox is
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~ is ~ been fired.” So then I was at the fountain there so then he turned around
and then he turned right back around again and he made the comment - he said
“I wanted him gone — terminated, but Mike Hartlen fought to keep him - to
keep his job” and then he went to...

Q. Okay.
A, ...down towards his office.
Q. So I - I take it that it would be fair to say you interpreted that Mr.

Beauchamp telling you to tell that part of the resolution of the
phone call was in his termination?

A, Well to me it was but it wasn’t -- it wasn’t the...
Q. It wasn’t a letter to her but it was 2 communication with you to tell
her?

A, Well it’s a poor way to do it

There was a letter received by After the releasc of the Risley Report, which was two
years after the event. The letter dated January 16, 2004 was signed by Paul Beauchamp and
it stated “we took your complaint to Arthur... and appropriatc action was taken™,

d. The Bus Incident

Y.Z.’s position was in paragraph 11 of his Complaint, that Mr. Maddox “blamed mc and my
wife for his dismissal. That I believe that this was an attempt to get revenge”.

Y.Z testified that Arthur Maddox tried to run him over with a bus on October 10, 2002. This

was Y.Z.'s first day back to work following a workplace injury, and afler Arthur Maddox had
been reinstated.

It was the evidence of Y.Z., that he was stending at the back of the garage on the back of the
10 and 11 lines (near the exit door while clear of any buscs) watching the parking lot for a
mechanic who was coming to pick up his truck, His evidence was that he looked and saw a
bus “aimed right for” him. Mr, Maddox was driving the bus. Y.Z, testified that “it appeared
to be that he was going to run me over so I jumped out of the way, I jumped back, Jjumped
out of the way. He went by me, 1 can remember him going by me and then T can remember
him laughingr, laughing and I felt the wind of the bus as at went by".

Y.Z. testificd that he reported the incident to Mike Hartlen that morning. He also testified
that Mike Hartlen did not investigate the complaint.
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In cross examination Y.Z. acknowledged that he may not have been looking towards the lane
where Mr, Maddox drove through with the bus while standing in the garage, He further
acknowledged that he could not prove the incident happened and there is a good possibility

that Mr. Maddox could not have been able to veer straight at him, if he was driving a larger
bus.

Y.Z. admittcd that a standard forty-foot bus maneuvering through two sets of doors would be
able to completc an arc, but not a swerve towards him. Because of the distance of the bus
and the area in the garage, there was not cnough room for the bus to change its path and
swerve at Y.Z. Y.Z. also ndmitted in his evideace that he should have seen the bus coming
through the doer, he was not paying attention, Y.Z. testificd that he did not sce the bus
coming through the first sct of doors, he did not know whether or not or to what extent it
might have veered in his direction, and it was unlikely, based on the evidence of the distance
in the bays and the length for a bus to actually be able to swerve towards him to hit him.

In cross examination Y.Z. stated that he did not hear a horn being sounded as the bus was
going through the exit door, nor did the bus stop at the exit door (Transcript, April 22, 2017,
page 143). He also testified that it was a 500-series bus that was purchased in British

Colurnbia, which is a smaller bus and would have been able to swerve at Y.Z. within the
garage,

Arthur Maddox testified about the alleged bus incident and denied that he tried to run Y.Z.
over with the bus, or tried to scare him with the bus, He further testified that the first time
that he heard the allegation was in 2014 when he received Y.Z.’s complaint for the first time.

Mike llartlen testified that he had no recollection of the alleged incident where Mr. Maddox
tricd to mn Y.Z. over with the bus.

Della Risley testificd about the bus incident, Her evidence was that Y.Z. disclosed this
incident to her and she believed that Y.Z. “genuinely believed that Mr. Maddox was trying to
hit him™. Her evidence was that she concluded thet Mr. Maddox had been attempting to
scare Y.Z. because she did not have Mr. Maddox’s side of the story. Ms, Risley testified that
her report would have been belter if she had recommonded that this allegation be
investigated. She wrote in her report (Exhibit “2”, tab “21", page 31):

... That Y.Z. has possibly been subjected to some retalintion from Arthur
Maddox for his... support of diversity in HRM. In this regard I am thinking of
the incident in which Mr. Maddox swerved the bus he was driving towards
Y.Z. in an apparcot effort to frighten Y.Z.

In 2003, as part of Della Rislcy’s investigation and subsequent report, Mike Hartlen was
given the date of November 2002 as the time of the bus incident. He was asked to check his
records, Mike Hartlen reported to Della Risley that he had no memory of being told about
the incident by Y.Z. and that he could not find any records of being told about it.
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Steven Gillis gave evidence about the lypes of buses in rotation at HRM at the time of the
incident, being Exhibit 37. Tt was his evidence that at the time the 500 series British
Columbia buses were a standard length of forty feet. Metro Transit records supported that
there were some thirty-foot commuter buses in service at that time. Mr. Gillis also gave
cvidence concerning the bus garage arca, being Exhibit 36, and photographs of the parage,
being Exhibits 38 and 39. It was Mr. Gillis’ evidence that based on the size of the buses that
were in use at the time, and bascd on the measurements within the garage, Lhat it was not
physically possible for Mr. Maddox to attempt to run Y.Z. over with the bus. It should be
noted that although Mr. Gillis did testify in a straightforward manner, he certainly does not

have any particular expertise to substantiate those conclusions other than a common-sense
analysis,

e Wet Paper Towel Incidents

Y.Z. testified that when be was using the toilet at work and, in particular, was there for a long
period of time becausc of his health issues, that wet paper towels were thrown over the
cubicle at him. He alleged that this occurred for racist reasons.

f Mediation with Burkley Gallant and Conducted by Chris McNeil — Workplace
Rights Complaint

On or about January 12, 2004, Y.Z. filed a workplace rights complaint, a copy of which is
found at Exhibit “27, Tab “1b”. Init, Y.Z. alleged that he was harassed by his supervisor,
Burkley Gallant, and that there was unfair distribution of work within his shop. In particular,
he was given more difficult “dirty” work to complete, Most of the allegations in the
workplace rights complaint dealt with issues that were addressed in the Della Risley Report.
However, there was an added allcgation that Y.Z. did not get a tire impact gun on or about
November 18, 2003, when other individuals in his shop were receiving them. Burkley
Gallant made the decision as to who would receive the tirc impact guns. Y.Z. kept a record
of who was being assigned what work on a daily bosis from November 19, 2003 until
December 18, 2003. Because of his complaints about how Burkley Gallant treated him, Scott
Sears took over as Y.Z’s foreman on or about December 8, 2003; however, in his complaint

Y.Z. allcged that he observed Mr. Sears and Mr. Gallant confer on December 17, 2003 over
work assignments.

It was the evidence of former Deputy Chief of Police, Chris McNeil, that he was appointed to
conduct a 2004 investigation and mcdiation of the workplace rights complaint. The focus of
Y.Z.’s allegation was in relation to unfair work distribution, specifically against Mr. Gallant.

Laura (Gay) Nolan was lasked with organizing the statistical analysis of the work
assignments in the Brake Shop. She was assisted in this task by Steve Gillis, who obtained
the information from internal records, as to the assignment of and frequency of brake jobs
versus other types of work. Laura (Gay) Nolan in 2004 was employed as a Labour Relations
Specialist in the ITuman Resources Department of HRM and was assigned to the Police
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Department.  She became a Senior Human Resource Consultont in April 2003, and had
previousty worked with Mr. McNeil on investigations. .

It was the evidence of Mr. McNeil that the Brake Shop was a very challenging work
environment, and upon his review of the Della Risley Report, it was clear to him that the
front-line supervisors did not fully appreciate or undersiand their role in workplace rights. It
was his evidence that the supervisors saw the role as more passive than what he did. In
particular, they thought the role was to report things up the chain of command, and it was Mr.
McNeil’s position that the front-line supervisors had a responsibility to intervene
immediately. It was also his evidence that supervisors did not fccl supported by
management, He noted a lack of (raining for front line supervisors and a gap between
supervisors and management, which required additional training to fill,

It was the cvidence of Y.Z. that he felt pressurcd and coerced into signing the mediated
agreement preparcd by Laura (Gay) Nolan and mediated by Chris McNeil between himsclf
and Burkley Gallant. Y.Z. gavc detailed evidence of the devastating emotional impact and
stress that he experienced by participating and signing of that mediation, and the after afFect
that the conclusion of the mediation had on him aficr he Icft where the mediation was
conducted, However, the only evidence that Y.Z. has to support his view of how he was
treated by Mr. McNeil in the mediation process was his own. Chris McNeil clearly denied
any attempt to coerce or bully Y.Z. into signing the mediated agreement. Laura (Gay)
Nolan’s notes were part of the Inquiry record and she testified, as well. Ms. Nolan listened to
the mediation and made contcmporaneous notes during the meeting from an adjoining room.
Her notes and testimony do not confirm Y.Z.’s version of events.

Burkley Gallant testified at the Board of Inquiry about the Workplace Right’s complaint filed
by Y.Z. It was his cvidence that everybody got as equal work as he could give out, and that
Y.Z. did nol gel more dirty work than anyonc else. Mr. Gallant stated that the only
explanation that he got from Mr. Hartlen for the switch between himself and Scott Sears was
that Y.Z. wanted to be in the Brake Shop without Mr. Gallant as his supervisor.

In relation to the 2004 mediation, it was Mr. Gallant’s evidence that he did not recall Ms.
Gay being present. Ile recalled Y.Z, being “calm and receptive™ during the mediation and
there was nothing out of the ordinary about Y.Z.’s composure when the Agreement was
sigoed. He did not recall Y.Z. wanting to leave the mediation. Mr. Gallact did not remember
Y.Z.’s interaction with Mr. McNcil during the mediation, but testified that Y.Z. and Mz
McNeil had gone into & room by themselves before the Agreement was signed at the end of
the day. He also stated that Y.Z. and Mr. McNeil had lunch together without Mr, Gallant.

z Lug Nut Incident

Y.Z. filed 2 Workers’ Compensation Board accident report on June 27, 2004, found at
Exhibit “2”, Tab “62". Ile alleged an injury to his back and neck, shoulders and back, and
cited injuries due to emotional stress due to his ongoing work situstion. WCB on July 19,
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2004 advised HRM about Y.Z.’s allegations that a lug nut was thrown at him at the work
place, Mike Hartlen in & writicn response to WCB advised that he heard that “one of the
worker supervisors had said that the worker had said that a co-worker was throwing wheel
nuts. When he asked the worker to pursue it further the worker did not want to”.

Mike Hartlen in his evidence had no reeollection of the incident.
The evidence of Y.Z. found in the transcript of April 22, 2017 at page 247 was:

But I can remember working away working on the [ront part of the bus the
next thing I know bang, off the wall, something bangs off the wall, hit the side
of the bus and just misses my head.

Y.Z. further stated:

Yes I took the wheel nut, the exact onc that someone throw and took it right
down to Mike Hartlen’s office and gave it to him and told him what happened,
explained to him what happened (Transcript, April 22, 2017, page 248).

This incident occurred after the work place rights complaint. It was Y.Z.’s evidence that he
was working on ten hoist in the Preventative Maintenance Shop.

There is no evidence as to who threw the lug nut and whbat the motivation was for doing so.

h. Garbage on Work Bench

Y.7. testificd that on various occasions his work bench was covered with garbage, which was
similar to what was being done to Mr. Buckle. His cvidence was these occurrences coincided
with his various meetings with HRM. He testificd that if somcthing was going on racially
usually he or Mr. Buckle were being targeted (Transcript, June 13, 2016, pages 124-126). It
was his evidence that he did not report these incidents, because at that point it was “a waste
of his time complaining, because they, being HRM, were not doing nothing anyway”
(Transcript, Seplember 19, 2016, pages 26-27).

i David Buckle

David Buckle is a mechanic and is Invit. He was hired on June 5, 2000 at the Tlsley Avenue
location on the night shift. He worked there until January of 2007. Mr. Buckle left his job at
Metro Transit in 2007 for a number of reasons, onc being having a better opportunity to have
a day shift, but primarily he left becausc of the work environment.

In his evidence Mr. Buckle stated that a number of incidenis accurred which he took
exception to. He also stated that ke was a known associate of Y.Z. in the workplace, even
though they worked different shifts. They would speak at shift change over.
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The first incident, which was on his first night shift, involved Wayne Swinimer who said “'so
you're the f-ing new guy”. “And he kind of gave me the Miranda Act right there as to how

things were ran... and that I dare not step out of that line” (Transcript of Evidence, March 9,
2016, pages 493-494).

The second involved Mr. Buckle's on the job training. His evidence was that the treining he
received was inadequate because the person training being, Everett Cleversey “more or less
walked away” (Transcript, March 9, 2016, pages 510-511).

Mr. Buckle testified (hat his tool box was damaged by a ball-pein hammer and he had a dinky
truck glued to it. He also testified as to a monster truck being glued to his work box with the
word “quit” written on it (Transeript, March 9, 2016, pages 527-528).

Mr. Buckle testified that his own personal tools would go missing, Further, the air hose that
the was supplied by HIRM had razor blades slots cut into it by someone rendering it useless
and the trouble light that he was given had part of it supcr glued together (Transcript, March
9, 2016 pages 524-525). Further, Mr. Buckle testified that therc was writing on the bathroom

wall stating “beware of the Buckle bus, perceplion is deception” (Transcript, March 9, 2016,
page 531).

The last incident was in relation to Arthur Maddox, who made derogatory comments about
his hair, which was long and was typically i a ponytail. When Mr. Buckle asked Mr.
Maddox not to make the comments, Mr. Maddox started yelling and threatened to hurt him
(Transcript, March 9, 2016, pages 536-538):

So I was doing my write up and he looked over kind of like this and he said,
“quite the do going on there this morning,” referring to my hair. My ponytail
or what not. I said to Arihur, “Arthur, 1 really don’t - I really don’t like that.
You know that — the comments that you make.” And with that hc kind of just
slartcd yelling and by then Scoit Sears had heard the - well he made sure that if
you weren’t deaf you would be by that — came out and he said, “the
altercation,” and he said “what’s going on?” you know so I - I made the
comment that — that Arthur bad said this and told him what had happened and

you know — I mean he was right in my face you know (Transcript, March 9,
2016, pages 536-537).

Mr. Buckle testified that he reported these incidents to his immediate foreman, Mike Hartlen,
at the time they occurred. He also gave a statement to Rob Kirby rcgarding concerns of
harassment and discrimination, being Exhibit “2”, Tab “40”. Mr. Bucklc pave a statement to
a Fluman Rights Officer, which he testified was true and accurate. He stated in that statement
that he was concerned about retaliation from management for what he had said in the past.

Mr. Buckle testificd that he was present at an incident at (he Stores counter where Walter
Scroul and Randy Symonds were having a conversation about coal mining and working
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underground. Mr. Seoul stated “that was nigger work and for whops” (Transcript, March 9,
2016, pages 567-568).

Arthur Maddox testified about his relationship with Mr. Buckle. It was his evidence that he
and Mr. Buckle’s relationship was “pretty good up until the hairdo part”. It was Mr.
Maddox's cvidencc that be told Mr, Buckle that he had a “nice do”. He testificd, as well, that
Mr. Buckle had “beautiful bair”. Mr. Maddox denicd threatening Mr. Buckle with violence,

but he stated that he did not spcak to Mr. Buckle again afler he was suspended for this
incident.

Cathy Marlin testified that there was an incident which involved Danny Deal, a mechanic at
Metro Transit. Mr. Deal stood on the floor in Preventative Maintenance and hollered for

everyone to hear that he would not train “no good-for-nothing Indian™, (Transcript, March 7,
2016, pages 257-258)

Y.Z. festified that around the time Dave Buckle was supposed to receive his training in the
Brake Shop, Danny Deal and Steve Gillis said words to the effect of “I won't be training any
fucking Indians™. Further, it was the evidence of David Buckle, who showed Steve Gillis, his
supcrvisor, the writing on the men’s washroom wall “beware of the Buckle bus, perception is

deception”, that Steve Gillis told Mr. Buckle to clean the writing off the washroom wall. Mr,
Buckle was not the cleaner.

Lvidence was also given thal some mechanics would describe a job done poorly or
mistakenly as being “Buckled",

It was the evidence of Steven Gillis, as well, in relation to the comments made by Wayne
Swinimer to Mr. Buckle, that similar type of comments had been made to him when he
started work at Mctro Transit. His evidence was that it was a union shop that a mechanic by
the name of Carl Lewis said to him, as he was walking by the foreman’s office, “and he
abruptly stopped me in my tracks and said, ‘you better slow down because you are making us
look bad” (Transcript, October 20, 2016, pages 44-45). As well, Mr. Gillis testified that he
did ool refuse to train Mr. Buckle, that he had not heard anyonc clsc saying that they would
not train him. His evidence was thal he trained Mr. Buckle on three or four different
occasions, including helping him out on the shop floor after Mr. Gillis became a supervisor.
In relation to the “Beware of the Buckle Bus” writing, it was Mr. Gillis’ evidence that the
incident occurrcd on night shift and there was no cleaner on duly. Therefore, employees
would be expected to do their own cleaning (Transcript, October 20, 2016, pages 170-171),

Both Steve Gillis and Burkley Gallant testified that Mr. Buckle’s work was not up to
standard. In particular, Mr. Gallant stated that the cxpression “got Buckled” described a job
lelt over from Dave Buckle (Transcript, April 20, 2016, page 173), and that the expression
“got Buckled” was a reference to the fact that “because they would expect that things would
be dirty, incorrect, that there would be problems with the job™”.
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FA Randy Synonds

i Agreed Statement of Facts

According to the agreed statement of facts, on April 29, 2001, Randy Symonds, an Aftican
Nova Scotian employee working in the parts department, complained to his supervisor Fim
Burgess that on April 28, 2001, Arthur Maddox had threatened him with physical violence
[the truth of this allcgation was not admitied by HRM].

Copies of HRM Notes for the Maddox mediation/arbitration hearing and Mike Hartlen’s
notes of April 23 and 30 and May 2, 2001 formed part of the agreed Statement of Facs,
Mike Hartlen’s notes of April 30, 2001 record that Arthur Maddox admitted that he had

threatened Randy Symonds with physical violence and that Arthur Maddox stated “I"ve been
this way for X amount of years, I'm not changing the way I am.”

Mike Hartlen's notes of May 2, 2001 record that Randy Symonds complained that he had
many prior instances with Arthur Maddox using racial slurs and other discriminatory

remarks, as many as six — seven times a week and that on at lcast one occasion Arthur
Maddox had stated to Randy Symonds:

“Why do we have you here? [insinuating that Randy who is a visible minority,
doesn’t deserve his job, and that his kind are not welcome here]”

Mike Hartlen recorded in a written statement signed by him on November 1, 2001, that on
May 2, 200], Mike Hartlen told Arthur Maddox that his employment was terminated
cffective immediately. The November 1, 2001 statement also recorded that on May 14, 2001,
Shift Foreman Shapu (sic) Bhathena had stated that hc was not present on April 28, 2001

during the incident between Arthur Maddox and Randy Symonds, but Mr. Bhathena had
heard Arthur Maddox state at hunch that day;

Racism, racism, should be a law that you can shoot somebody and get away
with it

On May 9, 2001, Mike Harllen, Maintenance Supervisor, signed a letter to Mr. Maddox,
confirming the termination of his employment effective May 2, 2001.

Mr. Maddox filed a grievance against the termination of his cmployment. The grievance of
Mr. Maddox was settled at a mediation hearing on April 16, 2002 and confirmed by a
mediation award dated April 19, 2002

The May 14, 2003 Report of Della Risley at p. 11, states that on October 24, 2001, Mike
Hartlen emailed Shapir Bhathena about rumors Mike Hartlen had heard about an incident on
the weekend between mechanics Ray Brushett, Paul Lapierre, Dave Randle on one part and

Randy Symonds, stores employee, on the other and another incident between Shapir
Bhathena, mechanics foreman and Randy Symonds.
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The October 24, 2001 email response from Mr. Bhathena stated in part:

Yes Mike, as you hear things so do I. The only thing I can do is be nutral (sic)
and be with them at the counter as much 1 can and then things don't happen.

Randy Symonds died on Monday, January 15, 2007 and on Wednesday January 17, 2007, the
Halifax Mail Star published a newspaper article regarding Randy Symonds.

Evidence — Cathy Martin

Cathy Martin testified about her observations concerning Mr. Symonds. She stated that he
was African Nova Scolian and worked as a Stores Room Clerk. In fact, he took over her job
when she went to the supervisor position. She stated in her direct evidence:

Q. How did Randy Symonds appear at an emotional level about how he
felt about how he was treated at Metro Transit?

A, He couldn’t believe that in the professional workplacc that we were
working in that he could be subjected to the type of environment of being
treated with disrespect, bullied, and racist slurs sent against him right from the

beginning of his time being there, and to the point of not accepting him to be
there,

The work environment became — leading up to before Randy came to work
there it became & very poisonous cnvironment. And so they didn’t — some of
the people that worked there didn’t respect or accept diversity, and they made
that well-known to different employces of different race and they discriminated
against different races. (Transcript, March 7, 2016, page 160)

It was the evidence of Ms. Martin that Randy Symonds confided in her and she mentored him
in his position as Stores Room Clerk.

It was the evidence of Ms. Martin that Mr. Symonds was “stressed”, “‘emotionally upset” and
“didn’t know where to turn or what to do in order to eliminate this kind of behaviour towards
him because he definitely wasn’t doing anything to warrant this type of behaviour infiicted

on him”. Ms, Martin provided an example of what she observed with the treatment of M.
Symonds from the beginniug of his cmployment:

Q. So can you try and just briefly summarize what type of mistreatment of
Randy Symonds that you witnessed? Without getting into specific incidents
and so on can you just kind of — is that possible for you to kind of givc a...

A. Well, right from (he beginning I can remember — I"ll use Arthur Maddox
for one of the persons that — when we were introducing Randy to the different
staff that would come - the different employees thal would come to the counter
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to interact and get their parts or ask whatever, we would introduce, you know,
“This is our new employce, Randy,” and one of the first things thal Arthur said
to him is, “Ilow did you gct the job here?” And in the line of, like — and also,
“I suppose we're all going to end up getting one of you working here.” That
type of comment towards Randy. Like, didn’t welcome him or anything like

that. He said, “How did you end getting the job here?” “How did you get this
job?

Q. Okay

A. And in the line of, like *I suppose we all have (o have one.” Meaning black
race in the workforce. ..

Q. Did you witness this particular incident?

A. Yes, Idid.

It was Ms. Martin’s evidence that she filed a grievance because of Mr. Maddox’s bebaviour.
Further, Ms. Martin testified that certain individuals showed Mr, Symonds disrespect
including Arthur Maddox, Steve Liddard, Danny Deal and Carl Hood. All of these
individuals were mechanics. It was her evidence that they contributed to the “poisonous
atmosphere” at Metro Transit. Further, it was Ms. Martin’s evidence that the poisonous work
cnvironment escalated when Mr. Symonds started in the Stores Room in 2000,

iii.  Evidence of Stephanie Wright

Ms. Wright is a former Storcs Room employee at Metro Transit, She currently works at
HRM as the administrative assistant to thc manager of Corporate Fleet, Ms, Wright started
working at Metro Transit in 1999 in the Stores Room and beside Ms, Martin, It was the
evidence of Ms. Wright that Mr, Maddox would come to the Stores Room counter and say
“get me that part boy”. This was a comment made by Mr. Maddox to all of the Stores Room
employees; however, Mr. Symonds took the comments more personally because of his race,
It was the evidence of Ms. Wright that Mr. Symonds told her about “Baby Hitler” graffiti on
the bathroom wall and that “everybody was talking about it".

Ms. Wright described an incident where she spoke to Mr. Maddox in the haltway and Mr.
Symonds came into the Storc Room shut the door of the office and started yelling at her, and

then smashed his fist into the inbox. Her evidence was that Mr, Symonds was sent home that
day.

She also stated that Mr. Symonds was very paranoid about racial issucs, She stated that his
personality was not consistenily stuble. She described the way peoplc were treated at Melro

Transit as “normal everyday stuff”. Her evidence was that although it “wasn’t acccptable
(she) didn’t feel it had to do with race™.
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iv.  Evidence of Arthur Maddox

Mr. Maddox testified that his relationship with Mr. Symonds was not the best and that he
treated him the same as the other Stores Room counter personnel. Mr. Maddox admitted
threatening Mr. Symonds with violence and he said that he had anger issues at the time. He
stated he went over the counter at Mr. Symonds and Mr. Symonds crawled up into the fetal
position in anticipation of the assault. He did not recall telling Mr. Symonds not to report
him for being racist. Mr. Maddox stated that he could not recall stating “there should be a
law that you can shoot someone and get away with it”. He later testified that he could not say
for sure “if he said it or not” (Transcript, November 15, 2016, page 23). It was Mr.
Maddox’s evidence that Mr. Symonds fabricated portions of Mr. Symonds’ complaint in
respect to this incident and including attributing to Mr, Maddox saying the words “suck me
boy”, Mr, Maddox stated, as a result of questions asked by the Board Chair, in his evidence
that he did not think calling a black person “boy” had any kind of racial connotation to it

v, Evidence of Burkley Gallant

Burkley Gallant, in his evidence, stated that the complaints about how quickly Mr. Symonds
got parts for them, and he did comment “there is millions of parts in there, it takes a whilc for
people to learn”. He also stated that Walter Seroul used the word “nigger” in front of Mr,
Symonds on or about August 11, 2002,

vi.  Evidence of Steve Gillis

Mr, (illis testified that on the weekends there was difficulty trying to get Mr. Symonds onto
the Store Room counter. He also testificd that although he never had any issues with him,

there were times where there were issues with getting him to go to the Store Room counter to
get parts.

vii.  Emails

The Board of Inquiry did not have the benefit of hearing Mr. Symonds testify; however, a
number of his cmails were admitted as part of the evidence, and the appropriate weight to be
assigned to them will be determined as part of this decision.

In an email of Rendy Symonds dated April 14, 2001, he complained that Arthur Maddox

repeatedly came to the counter and spoke to him in the manner of a stereotypical black “New
York ghetto dweller”.

There are a number of emails that were admitted into evidence between Randy Symonds and
others in the workplace. [ admitted the emails in a voir dire and I found that they were prima
Jacie admissible and that the weight and purpose of admissibility were issues that I would
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decide. The statemenls are as follows:
Exhibit “2", Tab 1%, the report of Mike Hartlen;
Exhibit “2”, Tab “21", the report of Della Risley, page 19, first paragraph;
Exhibit “2”, Tab “22", email of Randy Symonds to Jim Burgess;
Exhibit “2”, Tab “24”, email of Randy Symonds to Albert Burke and Bill Hallowell;
Exhibit “2”, Tab “27”, email of Randy Symonds daled November 11, 2001;
Exhibit “2”, Tab “28", email of Randy Symonds dated November 13, 2001;
Exhibit “2", Tab “29”, report of Bill Hallowell, page 2, second last paragraph;
Exhibit “2”, Tab “30", email of Randy Symonds to Dale MacLellan;
Exhibit “2”, Tab “30”, email of Randy Symonds dated November 8, 2002;
Exhibit “2", Tab “26", email of Paul Fleming to Randy Symonds;

Most, if not all, of the information contained in the above-noted exhibits are corroborated by
other individuals. In relation to Exhibit “1”, Tab “14”, Mike Hartlen testified in relation to
these notes. In relation to Exhibit “2”, Tab “21", this is a first version of the Della Risley
Report. Ms, Risley testified as to the preparation of the Report. Exhibit “2”, Tab “22” is an
email of Randy Symonds to Jim Burgess which sets out the incident which resulted in Mr.

Symonds being discharged. The description of the assault that Randy Symonds provided in
his email to Jim Burgess is us follows:;

...Arther Maddox comes to the counter and we makes eyc contact and
immediately says to me suck me boy, suck me bay’ (twicc). Rather calmly, I
asked Arthur why is it whenever you come to the counter, why do you always
have to have something ignorant lo say to me and said to Arther that T wanted
him lo stop this. This seemed to irritate him greatly, and immediately replied
that I had better not go to the foreman and say that he was being racist towards
me. ... Auther went away yelling fuck off, I assume this was for me apparently
there wasn't anyone else around but me and Darrel Gerrald. In oAy event,
Auther comes back approximately a half hour later, I happen to be down back
working and he yells down and before T even get half way up the isle he points
and says over here. Arthur said if I went to the foreman and said that he

was being racist towards me that there would be physical violence and I
would be getting hurt...

[Emphasis addcd]
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It is important to note that Mr. Symonds’ version of events as set out in his email is not as
bad as the evidence of Mr. Maddox. Mr. Symonds’ email does not describe Mr. Maddox
jumping over the counter and chasing after Mr. Symonds and Mr. Symonds dropping to the
ground into the fetal position. 1 accept the evidence of Mr. Maddox, However, therc are
portions of this email, in particular, the cxpression “suck me boy”, Mr, Maddox’s rude
behaviour and his attempls al intimidation, that arc corroborated in the testimony of others. 1
therefore, admit this Exhibit.

In relation to Exhibit “2”, Tab “23", both Mr. Bhathena and Mr. Hartlen testified about the
work environment and their dealings with Mr. Symonds and Mr. Maddox.

In relation to Exhibit “2", Tab “24”, which is an email of Randy Symonds to Albert Burke
and Bill Hallowell, this email confirms Mr, Symonds’ difficulties with Shapir Bhatena,
which Mr. Bhathena spoke to as did other witnesses and, as well, describes the incident
where Arthur Maddox arrived after hours when he was working for Detroit Diesel to obtain
parts. These was evidence from Mr. Bhathena and Mr. Hartlen about this incident,

Exhibit “2”, Tab “27” is an email of Randy Symonds to Charla Williams, Dale MacLellan
and Geri Kaizer, which set out background information about the work environment, Bxhibit
“2", Tab “28” is an email which describes Mr. Symonds perception of work difficulties he
was experiencing with Dcrek Smith and Shapir Bhathena. Exhibit “2”, Tab “30”, second
paragraph, page two and Exhibit “2", Tab “33" and Exhibit *2”, Tob “34" provide
background information concerning Mr, Symonds® perception of what his work eavironment
was,

I have enough direct evidence either through the agreed statement of facts, the contents of the
Della Risley Report which was covered in the cvidence of M. Risley, the evidence of
Stephanie Wright, the evidence of Arthur Maddox, the evidence of Cathy Martin, and other
wilnesses to corroborate (a) Mr. Symonds’ perception of his treatment of the workplace; and
(b) that there were negative actions taken against him because of his race. Therefore, those
emails are admissible to provide background information for my consideration. [ am
prepared to rcly on those cmails for the limited purpose of concluding that Randy Symonds
perccived that he was a victim of discrimination based on race in the workplace and that the
oral evidence of a number of witnesscs support my finding that Mr. Symonds was so

victimized. Further, the evidence of Arthur Maddox confirms a significant amount of the
wrilten information contained in the emails.

k. Evidence of an Alleged Poisoned Work Environment
i. Writing on the Bathiroom Wall

In October 2001 therc was graffiti wrilten on the bathroom wall at Metro Transit, which
slated “all minorities not welcome, show you care, bura a cross - a member of Baby Hitler”,
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This writing occurred a the time when the union members were taking a vote to determine

whether or not Arthur Maddox's grievance filed as a result of his termination would go to
arbitration.

It was the cvidence of Y.Z. and Mike Hartlen that the offending writing was removed
immediately. Mike Hartlen testificd that subsequently cameras were put up around the
facility to prevent a possible reoccurrence and to increase monitoring of the bathrooms, It
was the evidence of Mike Hartlen that Metro Transit “put cameras pretty much everywhere

that we legally could” (Transcript, October 25, 2016, page 46). Mike Harllen further
lestified:

Unfortunately, like 1 said, we weren’t allowed to put camcras in there, but
anything that was out of the bathroom, we managed to sort of mitigate and
reduce some probably eliminate because of the cameras. But getting that stuff
on the bathroom wall was kind of an oddity one Lhat you really coulda’t catch
who was doing it. I mean, you don’t follow people into the washroom, but you
try to get rid of it os soon as you see it and thal’s what we thought we could do
with the maintenance supervisor going in there daily and just monitoring it and
wiping it off or taking cleaner and wiping it off, or painting over it if it was
scratched in or whatever. (Transcript, October 25, 2016, page 81 —82)

It was the evidence of Y.Z. that he was unhappy about the lack of investigation, His
evidence was that he took a photo of the writing; he did not provide it to management nor did
he even advise management that it existed. He never filed a written complaint about the
incident. He never made any inquiries about what was being done about it. He lestified that
he figured out who had written it by the band writing that he had seen on the builetin board,
but he did not bring it to management’s attention. His evidence was that the culprit had a
unique way of writing “y"” and that he subscquently saw a note on a bulletin board with a

backwards “y”, he did not go to management to seck invcstigation. Y.Z. did confirm that
HRM acted to remove the writing immediately,

Stephanie Wright, who is a former Stores Room Bmployee at Mefro Transit and who
befriended Randy Symonds, also testified about the bathroom wall writing incident. She
recalled in her evidence that Mr. Symonds told her about the “Baby Hitler” graffiti on the
bathroom wall and that “everybody was talking about it”. She reported it to her director,
because she believed it should have been resolved immediately. It was her evidence that she
did not know if any investigation was done. She testified that managers were not happy

about the writing.
ii. Evidence of Cathy Martin

Ms. Martin also provided general descriptions of the type of behavior she witnessed in the
workplace on regular basis:
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A, ...the lobby, and that’s where we would go and have our meals. We'd all
sit up there. And a lot of the guys would go up there, the employees from the
Transit garage would go up front to have meals. So we’d sit down. And that’s
when conversations would be communicated, loud, profanity, racist remarks,
would call black people niggers, and make jokes or comments. And didn’t
never think that they were insensitive to anybody else around them that they
would make these types of comments or racist slurs. And disrespect people.
And if you said anything it didn’t matier, they still weat off like they didn’t’
have to holding to anybody about it.

So you would have that kind of opportunity to hear that type of conversations
and statements and racial remarks made. Like I said, that’s how you learned to
know who’s racist and who’s not.

And then there was times that, being on the front counter all the time, you were
privy to conversations constantly with several guys standing topether
conversing or a group. They could be making fun of Dave Buckle because
he’s a no-good Indian or you could have a conversation pertaining to a no-
good nigger or & wagon burner,

And when people say those things, at times, it used to throw me off guard
when they would come up with — the first time 1 ever heard someone say
wagon burner; well, it kind of stops you, right? (Transcript of Evidence, March
7, 2016, pages 180 —181).

It was the evidence of Ms, Martin that as the first female to work in the Stores Room, she had
to prove herself and she was treated with disrespect and subjected to sexism. Her evidence,
as well, was that Shapir Bhathena, who was an Cast Indian supcrvisor at HRM, was made fun
of all the time, belittled and disrespected. Ms. Martin described one incident with Danny
Deal, a mechanic at Metro Transit, stood on the floor in Preventative Maintenance and
hollered for everyone to hear that he would not train “no good-for-nothing Indians”. The
statement was made in relation to the training of David Buckle.

It was Ms. Martin's evidence that there were certain individuals, including Artbur Maddox,
Steve Liddard, Danny Deal and Carl Hood, who were all mechanics at Metro Transit and
contributed to the poisonous atmosphere in the workplace. Ms. Martin, in her own words,
described the atmosphere at Metro Transil as being poisonous, attributing the environment in
part to discrimination in relation to colour or race and gender. Things worsened with the
hiring of Randy Symonds as Storeroom Clerk in 2000.

Cathy Martin in her testimony, identificd a small core group of perpetrators when it came to
meking racial comments in the workplace. However in cross cxamination she was unable to
provide cvidence of wider spread use of racial comments outside of this corc group of four or
five people, all of whom were ussociates of Arthur Maddox.



41

The evidence of Cathy Martin was largely un-contradicted, She testified in a clear and
concisc way. She bad a clear grasp and recollection of certain events which occurred, even
with the passage of time. Counsel was not able to shake her recollcction of events in cross
exaroination. I find her to be a credible and reliable witness.

tii. Evidence of Stephanie Wright
Ms. Wright testified that:

And the aggressiveness, it was the behaviour in shop cntirely, that's what we
were all used to, the mechanics were rough and they come to the counter and
they treated you like that. Not that it wes acceptable but that’s the way the
cnvironment was there. And he didn’t tolerate it. 1supposc maybe | was used

to it or hearing about it and he didn’t want to tolerate it. (Transcript, October
19, 2016, pages 111-112)

iv. Evidence of Paul LaPierre

Paul Lalierre testificd about the sensitivity training that was conducted by HRM. In
particular, he testified as to being kicked out of sensilivity training:

Q. Okay. Could you maybc first of all discuss what the sensitivity
training that’s being referenced there is?

A. Racial, racism.

Q. Okay. But in terms of the program, was it done - were — was the
pro...

A, We were down at..., Akerley Landing, I guess it would be....she was
showing us films of the — what was going on down in the southern
states. And I said, yes, there’s no argument there is simple prejudice
down there, but this is Nova Scotia, we're not that prejudiced.

Q. Okay. So you're at this training session, and could you just, to the
best of your recollection, just slowly and to the cxtent that you can
explain what was discussed at the session?

A. We told her the films were wrong. That's - you can’ teach what
happened some where’s elsc, you go to teach what happens here.
She didn’t like that. And then we said, “Well, we have issues with
why is it the coloured kids are paid to go to school and whites aren’t?

Q. So what do - what do you mean?
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Equal rights for everybody.
So what do you mean by that comment?

Coloured families were petting a subsidy to put their kid in school.

]

Okay. So who — who rnised that point, do you remembes?

I'believe it was Danny, but | - we all heard it before and we were just
saying, you know, if you'te going to treat racial... treat us all the
same. Don't say these oncs are going to get this, these ones are
going to get nothing, these ones are going to get that. That's not the
way it works, we're all treated the same.

Okay.

And that’s when she kicked us out.

o

But can you just explain that to me again, like what — you were
talking about sceing the people down south. ..

A. She wasn't...

...in the movie that she was showing you and you felt that wasn’t
applicable to you?

It wasn’t applicable to Nova Scotia or Canada. ... Yeah, this - this —
these things — these atrocities happened, nobody’s going to argue the
fact....Nobody’s going lo argue that. But that’s not the way it is
here.

And then did -- and did you voice the opinion to her like that — when
the...

A. Yes.

Q. ...black school children being subsidized was. ..

Was wrong.
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Q. it was wrong because it was not equal treatment in the sense of it
wasn’t identical treatment of blacks and whites, is that - that's what
you expressed?

A. Yes,

Q. Okay. And so you didn’t ~ you didn’t choose to leave, she kicked
you out?

A. That's comcct.

Q. Can you remember how that came up? Did somebody interrupt the
trainer, or was it during the guestions session?

A. Tt was during the queslion session, like we’re trying to explain to her
that you can't put this stuff on, it’s not relevant. There's issues that
we're having in Nova Scotia where kids are just brought up wrong,
but that’s not racist. Like what happened back then was an atrocity,
it was bad, and thc States were bad for it. Canada has never been
that way.

Q. So you indicated that you thought that Miss — that Charla Williams
was the trainer, and you think she was fired later on for being racist,
wat that your evidence.

A. Yes.

Q. Do you feel that she was being racist at the session in showing these
films?

A. Over-zealous, T guess would be the word, she was really, “We've
been discriminated since we were born, and this is the way it is
now,” and blah, blah, blah. That’s the impression we got.

Mr. LaPierre testified that he, Danny Deal, and perhaps scveral others were asked to leave for
disrupting the class, They then allended a strip bar until there was a drive for them back to
work. Mr. LaPierre teslified that “it was better years ago” and explained by saying that &

person had to be careful with what they say now “cven though we used to say it and it never
bothered anybody™.
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v. Other Evidence of an Alleged Poisoned Work Environment

Mr. Gallant testified as to the use of the term “nigger up”. Mr. Sears testified as to Bob
Andrews referring to one individual under his supervision as “fucky”. Mr. Gillis testified
that Steve Liddard made reference to the “n word”™ and also confirmed the use of the name
“fucky” as a term referring to Martin Green, who was supervised by Bob Andrews. Albert
Burke testified that he did not hear racial slurs but it was no means “a real happy place to
work”, and that there was “a lot of cursing and pcople talking about each other”. He testified
that the negativily remained until he retived in 2013, There was cvidence given in relation to
the “Baby Hitler” writing on the wall and “beware of the Buckle bus™ writing on the wall, as
well as the term “Buckled”. Danny Deal made a racist comment “I won’t be training any
fucking Indians” at the time David Buckle started in 2002. This evidence was
uncontradicted. Further, Y.Z. testified that when Shapir Bhathena was promoted to Foreman,
Dauny Deal stated in the presence of Mike Hartlen and Burkley Gallant “I won’t be taking

any orders from black Indians”. Therc was no evidence lead to contradict this statement
either,

Y.Z. gave evidence that therc were postings on the bulletin board with jokes or pictures or
news stories which he found offensive. He stated the literature was posted on the bulletin
board that had “racial comments™ that had “to do with minorities or stuff like that there”
(Transcript, April 20, 2017, page 43). He could not, however, provide specific examples of
the contents; however, he did testify that after sensitivity seminar occurred the posting of this
type of matcrial siopped. There was evidence that a small group of mechanics used the term
“wagon burner” in reference to aboriginals. There is no evidence that this phrase was heard
by supervisors or said in the presence of Mr. Bucklc.

Y.Z. was given the opportunity to go through thc Mike Dunphy training employee list and
indicate who ho felt was racist and why. Y.Z. in his evidence had the following to say about
Transit managers:

Q. Okay, well we’ll get to that in a second. But you've never heard any
of the managers saying anything racist.
A No, not,

Q. And I put it to you you’ve ncver heard anybody tell you that they’ve
heard any of thc managers say anything racist.

A. Yeah, I don’t remember anything directly that I heard or that come
from any of the managers, no, not through saying something or making a
comment or whatever type thing, yes. (Transcript, Junc 15, 2016, page 72)
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Della Risley, in her evidence, made it quite clear that Halifax Metro Transit had a very

dysfunctional work place. She did not, however, sce racism as being “rampant”, Ms. Risley
stated:

My investigation revealed to me serious incidents, in my mind, in my opinion,
of racism. And of course the sexism issue did come up, but that was not my
mandate. Isaw a workplace where those incidents were occurring. ..

S0 1 did sce a workplace where racism and some sexism was occurring. I did
not see it as rampant. There were incidents of it. And 1 also felt that it was

being very poorly managed... They weren't stopping that from happening. And
it was challenging to thc other mechanics.

According to the Agreed Statement of Facts, the Fleet Transit Service, Shared Services,
Operational Review 2002 Summary Report to Geri Kaiser, Dircctor of Shared Services (“the
Operational Review”) was completed on October 31, 2002 by Abel Lazarus, Maria Medioli

and Cathie Osborne. The Operational Review was carried out between June 17, 2002 and
September 20, 2002.

The Operational Review made the following finding and recommendations at p. 20:

E2  Negative workplace environment evidenced by incidents of conflict,
fear of repercussions for spcaking up, inappropriate discipline and
perceived favouritism

Recommendation:

L. Continue to provide access to programs that focus on respect in the
work place and valuing cultural diversity.

Action Plan:

I, Provide training for all new staff in valuing diversity.

2. Develop an affirmative action plan for hiring praclices that is
more reflective with the diversity of the community.

3. Creating working committees to discuss and resolve issues as

they arise. (Such as labour/management, peer group meetings,
etc.).

2, Continue the praclice of no-tolerance policy for any infractions or
intolerance or disrespect.

L Scott Sears

Scott Sears is a former supervisor al Metro Transit. He is currently employed as a

Superintendent with IIRM Corporate Fleet. He started working as a supervisor in 2002 at
lisely Avenue,



46

According the agreed statement of facts, on March 25, 2003 at about 7:00 a.m., Foreman

Scott Scars was present when there was an incident between David Buckle and Arthur
Maddox at work,

On April 29, 2003 after an investigation had been carried out, Mike Hartlen sent Arthur
Maddox a letter which stated in part:

On March 25, 2003 you approached David Bucklc at approximately 6:50 am,
made inappropriate comments about his bair style and continucd to harass and
threaten David when told by him to stop.

Mike Hartlen was Mr. Sears’ direct supervisor, Mr. Beauchamp supervised Mr. Hartlen. Mr.
Scars recorded conflict between Mr. Maddox and Mr. Buckle in an email (Exhibit “2", Tab
“44"). Mr. Sears had heard Mr. Maddox’s voice raised and came to understand from Mr.

Buckle that the comments Mr. Maddox had made about his hair, which Mr. Buckle objected
to,

Mr. Sears testificd that his relationship with Mr. Symonds at the workplace was good, but
that Mr. Symonds had accused Mr. Scars of not wanting to drive Mr. Symonds home, despite
the fact that they lived close together, because it was “a race thing”. Mr, Scars denied this
and told Mr. Symonds that he was not his main transportation to and from work, because of
the cost of running his vehicle, but that be did not mind giving him a drive home on occasion.

It was Mr. Sears’ cvidence that prior to the training in November 2001 with Michael
Dunphy, that there was a general lack of respect between employees and employees and
supervisors. That there was “just kind of a not willing to work together”, He testified that
there were supervisors who used the wrong language when talking to others, such as Bob
Andrews, who referred to one individual as “fucky”. Mr. Sears described Mr. Maddox as
arrogant and builying. Mr. Maddox was also insubordinatc a few times for not following
direction. Although Mr. Secars testified that he had never heard Mr. Maddox use the word
“nigger” he agreed it would not surprise him if he were told by someone that Mr. Maddox
had done so. Mr. Scars confirmed that he supervised Y.Z. for a period of time in December
2003. He confirmed, as well, that he was moved in a supervisor to the Brake Shop because
of n dispute belween Y.Z. and Mr. Gallant. He also stated that complaints of unfuir work
distribution were common among mechanics at Metro Transit.

m. Steven Gillis

According to the agreed statement of facts, Steve Gillis startcd employment with Metro
Transit on June 24, 1990 as a part-time mechanic and he has been cmployed at Metro Transit
cver since. lle was hired by Walter Dominix.
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His current personnc! files, contain no record that he was ever counseled or disciplincd
regarding human rights matters and contain no record that his supervisors had knowledge of
any human rights violations by him or bad knowledge of any failure by him to discipline
cmployees committing human rights violations.

Steve Gillis is currently a Superintendent of Bus Maintenance at Metro Transit’s Burnside
facility. He started as a part-time mechanic in 1990 and moved to a full-time position in
1991, a relief part-time supervisor in 1996 or 1997, Fleet Manager in 2000 or 2001 and a

full-time supervisor in 2002. 1le became a Quality Analysist eight months afer becoming a
full-time supervisor. Hc remained in that role until 2014,

In relation to Mr. Buckle's testimony concerning Wayne Swinimer’s comment to him when
he started at Metro Transit, Mr. Gillis statcd that he thought that Wayne would say that to
“just about anyone who came in", because it was a unionized workplace. His evidence was
that pranks werc common in the workplace, and the he had been subject to some of these, as
well. Mr. Buckle came to Mr. Gillis to advise that Mr. Maddox had been making fun of his
hair, Mr. Gillis told Mr. Buckle to speak to Mr. Maddox about it and to come back if there
were any further issues. Mr, Gillis then informed Mr. Hartlen. Mr. Gillis has no recollection
of the writing on the bathroom wall concerning the “Buckle bus”, but was aware of the
“Baby Hitler” writing on the bathroom wall. His evidence was that he trained Mr. Buckie on
three or four different occasions and would help him out on the shop floor as supervisor. He
respected Mr, Buckle on a personal level. Mr. Gillis testified that he recalled Steve Liddard,
the Shop Steward, making u reference to the “n word” and he told Mr. Liddard it was
inapprapriate to use that word in the workplace. He recalled onc cmployee’s name being
“fucky”. Bob Andrews was the supervisor who referred to Martin Green this way. He
stated, as well, he had heard the term “wagon burner” before but not at Metro Transit, lie
admitted that the work environment was a “rough” work environment, and there was lots of
foul language and cussing. He admitted, as well, that the fact that Mr. Maddox was
terminated over threatening an cmployee created the perception of a poisoned workplace.

It was the evidence of Mr. Gillis that Mr. Symonds was treated by Mr. Maddox as “would be
Jim, or myself, when I was working on the floor or any other mechanic”,

n Shapir Bhathena

Mr. Bhathena is a supervisor at Metro Transit, he is of Indian decent, and identified his race
as Zoroastrian. He was hired in 1990 as a mechanic on the day shift. When Mr. Bhathena
was hired, he was trained by Y.Z. for about a month, Mr. Bhathena found Y.Z. to be a “very
good worker”. Mr. Bhathena testified as to his role in disciplining employees:

Q. What was your understanding of what your role was in disciplining
employees that you were supervising?
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A. I'had to write whatever, you know, the person had done on a memo or
an emeil and send it to Mike Hartlen,

Q. And what was your understanding of what would happen after you
seat the information to Mike Hartlen?

A. That he would take whatever had to be done.

Q. So any discipline would be decided by him?

A, By him.

Q. And in your understanding what there anything that you were allowed
to do at all if you saw some misbehavior?

A To correct the person right away.

Q. To correct them?

Al Right away, not tomorrow. To tell them not ta do it and stop it.

Q. Right. And did you understand you had any power to take any
particular action other than that?

A I could send him home, but then there was — still then cverything had
to be done through Mr. Hartlen,

Q. So cverylhing being whatever discipline action would be decided by
M. Hartlen?

A. That’s right.

Mr. Bhathena testificd that Mr. Maddox’s behaviour towards him was appropriate “most of
the time”. Mr. Bhathena described an incident between Marlena Bourgeois and Arthur
Maddox thal he reported to Mike Hartlen. Ms. Bourgeois was a female bus driver, She and
Mr. Maddox had conflict and Mr. Maddox approached her in an aggressive manner, Mr.
Bhathena testified that Mr. Hartlen should have taken some aclion against Mr. Maddox,
because Mr. Maddox “rubbed it in” (o Mr. Bhathena and told him to “fuck off. He did not
write Mr, Maddox up for inappropriate behaviour towards himself “there was nothing I could

do because he wasn’t event punished and he learned his lesson:

So now cven if I write him up again what’s going to happen? Nothing, so
there is no sense of mc going any further” (Transcript, March 9, 2016, pages
633 - 638).
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Mr. Bhathena could not remember, during his testimony, whether or not he heard Mr.
Maddox make the statement “racism, racism, should be a law that you can shoot someone
and get away with it” at lunch on the day that he was terminated. The statement was
captured in memo prepared by Mike Lartlen, Mr. Bhathena testified that Mr. Maddox was
rude to “everybody”, he did however testify that Mr. Maddox and his friends, Steve Liddard
and Derek Smith, openly uscd racial slurs, which Mr. Bhathena corrected. Mr. Bhathena
acknowlcdged that he had issues with Mr. Symonds, but that he treated Mr. Symonds fairly.

There was an incideat after the termination of Mr. Maddox where Mr. Maddox, while an
employee of Detroit Diesel, which did contract work on HRM buses, attended at the Stores
Room counter with Mr. Bhathcna, and Mr. Symonds was expected to serve him. Mr.
Bhathena directed Mr. Symonds to serve Mr. Maddox. This resulted in a complaint to
management and was clearly an error on the part of Mr, Bhathena,

It was documented by a number of witnesses that Mr, Bhathena was extremely vigilant in
monitoring the work of Mr. Symonds. 1n particular, Mr. Symonds accused Mr. Bhathena of

harassing him or picking on him, end not treating him the same as others in the parts
department.

0. Albert Burke

According to the agreed statement of facts, Albert Burke has been employed at Metro Transit
since October 10, 2001. He successively held the positions of Stores Person, Inventory
Buyer (1998) and Storeroom Supervisor at Metro Transit in Burnside Industrial Park until
August 31, 2009 when he Lransferred to the Metro Transit Jocation in Ragged Lakc to be the
Storeroom Supervisor there.

His current IIRM personnel file, contains no record that he was ever trained, counseled or
disciplincd regarding human rights matiers and contains no record, that his supervisors had
knowledge of any buman rights violations by him at Metro ‘I'ransit or had no knowledge of
failure by him to disciplinc cmployees committing human rights violations.

M. Burke was hired in June of 1979 as a hostler and moved through several positions before
coming the Store Room supervisor in 2004. Hc also acted in this capacity in 1997 and again
in 2001. Mr. Burke's evidence was that mechanics were often rude, loud and impatient at the
Stores Room counler. He did not think that Mr. Symonds was singled out in any way, but
did testify that “sometimes he would be treated differently” (Transcript, Oclober 19, 2016,
pages 14-16). Mr. Buske also testified there were confrontations and he did not bolicve that
Mr. Symonds was the cause of all of them. It was Mr. Burke’s evidence that Mr. Bhathena
should not have beea in the Stores Room every weekend asking Mr. Symonds what he was
doing, and that the type of questioning he was engaging in was not normal. Mr. Burke
denied that be made a comment to Ray Brusheit about white people acting like black people.
He suid it was oot in his nature and that he considercd Y.Z. to be a friend. He also testified
that he was nol asked about this incident by anyonc at HRM. Mr. Burke attended the
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November 2001 mandatory training conducted by Mr, Michael Dunphy and also testified that

he and Steve Liddard attended a course called “Transcending Difference About Fairness and
Bquality™.

It was Mr. Burke’s evidence concerning the environment in his workplace that:

Over the years it became ncgalive. It was a negative place to the point where

people actually called it poison. It was by no means a real happy place to
waork.

He denicd hearing any racial slurs or complaints of racial slurs, but did testify that there was
a lot of cursing and people talking about each other. Mr., Burke testified that the negativity in

the workpiace remained there until the date that he retired in 2013, and it was one of the
reasons why he retired.

p Burkley Gallant

According to the agreed statement of facts, Burkley Gallant was employed as a mechanic at
Metro Transit from November 19, 1985 to August 5, 1991 which he was promoted to
Foreman/Supervisor. 1le has been employed as a Supervisor at Metro Transit ever since and
he has been the Supcrvisor in the Preventative Maintenance & Brake Shop since 1995. From
1992 to 1995 his supervisor was Walter Dominix, General Foreman. From 2001 to 2011 his
supervisor was Mike Hartlen and his indirect supervisor was Paul Beauchamp.

According to the agreed statement of facls, Mr. Gallant’s current HRM personnel files,
contain no record thal he was ever counseled or disciplined regarding human rights matters
and conlain no record, thal his supcrvisors had knowledge of any failure by him to discipline
employces committing human rights violations.

Burkley Gallant was the immediate supervisor of Y.Z. for a significant period of his
cmployment with HRM. It was the cvidence of Y.Z. (hat Mr. Gallant and Mr, Maddox were
hunting buddies and that they hunted their beagles together. Mr. Gallant in his testimony
stated that he and Mr. Maddox hunied together with their beagles only on three occasions and
described their relationship as fricodly. It was the evidence of Mr. Gallant that Mr. Buckle
received training in his shop and that Mr. Gallant would have assigned someone to work with
him. He testified that they normally look for volunteers to conduct the training, rather than to
force employees to train others. He had no recollection of anyone saying they would not
train “an Indian”. Mr. Gallant was not aware of any writing about the “Bucklc bus” on the
washroom wall, but testified that the expression “got Buckled” was used in the workplace to
describe a job that was done by Mr. Buckie, The expression was used because Mr. Buckle
would often leave jobs dirty, incorrect, or with other problems.

Mr. Gallant described Mr. Maddox as being loud and obnoxious. In relation to the phone
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call with Delores, Mr. Gallant testificd that he was nol in the building when it happened, and
he was not sure when he was made aware of it. He does not remember laughing about it with
Mr. Maddox the next day. Mr. Gallant's evidence was that his relationship with Y.Z. was
good until spproximately 1999 or 2000 and then things changed when concerns were raised
about Y.Z. not being able to get his jobs done on time. Mr. Gallant testified that he was not
aware of terms like “nigger” or “wagon burner” at Metro Transit and hc was not witness to
individuals speaking in those terms. He testified that he had not witnessed anything at Metro
Transit that he would characterize &s racist or making a derogatory comment. Mr. Gallant
clarificd that he had heard the term “niggered up” many times in the workplace. This phrose
was used to refer to a temporary repair. His evidence was that the almosphere at Metro
Transit was “pretty good”. He testificd that as a supervisor he was responsible to deul with
and report racist comments, Tt was his evidence that it was the supervisor’s responsibility to
deal with situations as they came about. It was the evidence of Mr. Gallant that he personally
never had any problems with the service provided by Randy Symonds, however, he
overheard people say that he would not go the extra effort to find if there was a part there, he
took too long to get parts, He testified if maintenance staff were not able to get parts from

Mr. Symonds, he would go and deal with it at the counter, He did state in his testimony on
November 16, 2016 at page 163:

I'm not sure how new he was at the time but there’s millions of parts in there,
it takes a while for peaple to learn.

q. Arthur Maddox
i. Agreed Statement of Facts

On January 27, 1992, David Pritchard’s evaluation of Arthur’s performance as a relief
foreman included the following:

- Although the form did not ask whether Mr, Maddox showed respect for
cmployces in the workplace, Mr. Pritchard altered the form and wrote that in
regard to “giving dircctive to employees ... seems to down grade people™

- proper regard for company tools, equipment and company policies... NO

On January 27, 1992, Mike Hartlen’s evaluation of Arthur's performance as a relief foreman
included the following:

- how does this person function.... Unsatisfactory rating 2 out of 10 and states:
“Does not take the position seriously. Thinks the job is a joke.”

- get along with other workers.... Unsatisfaclory raling 3 out of 10 and statcs”

“Gets along well spend more time lalking which keeps other employees from
working.”
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- personal attitude.... Unsatisfactory rating 2 out of 10 and states: “As a relief
foreman his attitude is poor.”

- could (he employee improve with more training — NO
- does this cmployee interrupt others when they are working —- YES

- ... other pertinent information.... ... his out look toward the position is all

wrong.... this employee spends a lot of time talking to other employces and
interrupting their work.”

In his performance appraisal for May 1, 1999 to April 30, 1999, Mike Hartlen, Department
Head, made comments including:

“Arthur, bas come a long way from his previous antics. 1hope he continues on
his present path...,

ii. Lvidence

Mr. Maddox is a mechanic at Metro Transit and has been since 1988. He testified that he got
along well with Y.Z. uatil about 2000 or 2001, which was the timeframe when Mr. Maddox
“had supposedly talked bad to Y.Z.'s wife”. His evidence was that Y.Z. was lazy and
incompetent as a mechanic, Hc testified that he knew for a long time that Y.Z.’s wife was
African Nova Scotian, but that “they got along great. .. dance... drank. .. ate together at (their

club parties)”. Mr. Maddox denied saying anything to the effect that Y.Z, and were
not welcome ot the barbeque.

In relation 1o the phone call with ~ Mr. Maddox stated that he went and got Y.Z. to
tell him that' _— was on the phone. He testified thut he answered the phone and did not
recall any specifics about the conversation. He denied laughing about it with Burkley
Gallant. He described Mr. Gallant as being his “hunting buddy”. His evidence was that on
the day and time of the call there could have been as many as five people in the office, at that
time. After reviewing his Affidavit, Mr. Maddox stated that he was about to make a phone
call and when he picked up the phone he heard voice instead of the dial tone, Mr.
Maddox later stated that he knew it was = when she asked to speak to Y.Z. Mr.
Maddox denied that he was rude, but also admitied he did not remember the conversation.
Mr. Maddox denied trying to run Y.Z, over with the bus or even scaring him with the bus.
He stated that the first time he heard the allegation was in 2014 when he received Y.Z.’s
complaint. Mr. Maddox volunteered in his testimony that Y.7. had swastika tattoos on his

right arm and left hand, Mr. Maddox was asked if there was anything else e wished to tell
the Board. Hc responded:

Well, T can clearly say that | am nol a racist person. Unlike [Y.Z.], with clearly
decorated swastikas on his arms and hands, and that can be proven very
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quickly. I'm not so sure that — I’'m not so sure why I am here to be honest with
you and that’s, T’ll leave it open like that.

Mr. Maddox's evidence was that he treated Mr. Symonds the same as he treated the other
Stores Room counter clerks, but that their relationship was not the best. He admitied to
threatening Mr. Symonds with violence and said he had anger issues at the time. 1le testified
that he went over the counter at Mr, Symonds, who curled up in the fetal positon. He did not
recall telling Mr. Symonds not to report him for being racist. He did not recall stating “There
should be a law that you can shoot somebody and pet away with it”. He testified that he
could not say for sure if he said it or not. Mr. Maddox testified that both he and Mr.
Symonds were rude on the day that he Jumped over the counter at him. Mr. Maddox stated,
as a result of questions asked from the Commission, that he did not think calling a black
person “boy” had any kind of racial connotation to it.

Mr. Maddox testified that his rclationship with Mr. Buckle was pretty good “up until the hair
do part”. Mr. Maddox testified that Mr. Buckle had “beautiful hair”, and that Mr. Maddox
told him that he had a “nice do”. Mr. Maddox denied threatening Mr. Buckle with violence,
but said that he did not speak to Mr. Buckle again after the suspension that he received as a
result of the comments. Tt was Mr. Maddox’s cvidence that the whole shop used the term
“wagon burner”, and he could have uscd it as well. Ile also testified that the word “nigger”
was used and the workplace and that he had probably used it himself,

Mr. Maddox testificd that there was a culture shift at HRM somewhere around 2000 to 2002,
Before this culture shift people could say and do things to each other and get away with it,
with no fear, As a result of the incident with Mr. Symonds, a Code of Conduct was put into
placc. He testified that emaployces do not usc the same racial terms in the workplace
anymore, becausc they know the consequences of doing so. Mr. Maddox acknowlcdged that
he disagreed with a lot of the evidence that was provided to the Board by other witnesses,
including ™ version of the phone call incident, Mr. Buckle’s version of his and Mr.
Maddox’s conversation about his hair, Y.Z.’s version of the incident where Mr. Maddox
allegedly tried to run him over, the evidence of Mike Hartlen, and many aspects of Mr.
Symonds’ version of their physical altercation. He also had a very different versions ol
events for the incidents that were set out in Exhibit “41”, which was the discipline record
against him. Mr. Maddox admitted that he had worked on anger issucs with a psychiatrist
since 2001, He testified that as a result of this work, he was not as explosive and was able to
deal with people on a more professional level,

It was Mr. Maddox’s evidence that he did not have anything against African Nova Scotians
and in support, three African Nova Scotian employees of HRM Metro Transit provided
evidence. Richard Wright, who had been a friend since high school, described Mr, Maddox
as helping work on his car es being someone he can trust, whose house he has been, Mr.
Wright is now a coworker and described Mr. Maddox as a friend and their relationship as
cxcellent. Mr. Maddox has a pleasant working relationship with African Nova Scotian
coworker, Derek William, since the 1990's. While they did not work side-by-side, they
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talked in passing approximately twenty times per year. Mr. Maddox did work side-by-side
for a period with Cleveland Williams, and they had a good workplace relationship since 2008
and closely worked together in 2012, during which time there were no issues, and Williams
felt that Mr. Maddox treated him with respect.

Shapir Bhathena gave evidence that Mr. Maddox treated everyonc in the workplace
disrespectfully:

Q. Did you feel that his being disrespectfinl at that moment that your
race played any role in what he was saying or how he was treating
you then?

A. No. Because he said that to everybody, like, he was rude to
everybody,

So by everybody you mean, non..,

Doesn't matier who it was.

o > O

White employees normally?
A. That’sright. That's right. (Transcript, March 9, 2016, p.659)

It docs not appear that Mr. Maddox ever used any explicit racial slurs directly to Randy
Symonds. On this point, Cathy Martin’s evidence was:

Q. Okay, now let’s go on to Mr, Maddox, So Mr. Maddox certainly
would talk to Mr. Symonds at the counter in what you described |
think as a belittling manner?

A, M-hm.
Q. But he didn’t use any racist words? You said he called him boy?

A. Not that I heard but he did say racist words o Randy because Randy
told me that he did but didn’t hear them. But I did hear the

demeaning words and (he belittling words, ycs. {Transcript, March 8,
2016, p.446)

Likewise, Y.Z. was unable to identify that Arthur Maddox had ever dircctly addressed Randy
Symonds with an explicil racial slur, Y.Z.’s evidence on this point was:

Q. But — okay but do you — do you remember any specific incidents
when you were present and Randy was disrespectfully treated?
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A. Idon’t know. Right now there’s nothing... (Transcript, April 22,
2016 p. 97)

So Mr. Maddox basically had a problem with all of the people at the
service desk, didn’t he?

A. Ile had a problem with a lot of people, yes.
Q. Yeah.

S0 --and we've ~ so did you ever hear Mr, Maddox say, “Suck me, boy?”

A. Iwssn’t here, no, at that.,,

Q. I'm not talking about any particolar incident; I'm talking generally.
Did you ever hear him use that expression?

A. 1don’t think in my presence, no. (Transcript, September 19, 2016,
p.36)

Q. If we - taking away thec incident where Mr. Maddox is alleged to
have threatened Mr. Symonds, there’s nothing to suggest that he was

treating Mr. Symonds any differently than anybody else he was
deuling with at the counter,

A. Well, that could be true. You’re still comparing apples and oranges,

Like, T still - I can’t comprehend that. (Transcript, September 19,
2016, p 44)

r Mile Hartlen

Mike Hartlen is a former Superintendent at Metro Transit, he started at HRM in 1986 as
mechanic, moving to a Quality Analyst afier eight or nine years, Maintenance Supervisor for
about five years, and Superintendent responsible for the whole facility and the Maintenance

Department until approximately 2010, when he left and obtaincd employment in a supervisor
capacity in the private sector.

According to the agreed statement of facts, Mr. Hartlen’s current personnel files, contain no
record that he was ever counseled or disciplined regarding human rights matters and contain
no record that his supervisors, had knowledge of any human rights violations by him or had
knowlcdge of failure by him to discipline employees committing human rights violations or
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failure by him to discipline supervisors who were not disciplining cmployees for human
rights violations,

It was Mr. Hartlen’s evidence that he had no recollection of writing on the bathroom wall
regarding the “Buckle bus”. He also had no recollection of writing on the bathroom wall
signed by “Baby Hitler”. Mr. Hartlen had no recollection of the incident where Mr. Maddox
tried to run Y.Z. over with a bus, or the incident where o Jug nut was thrown at Y.Z.

Upon review of a stalement at Exhibit “2”, Tab “63", in cross cxamination, Mr. Hartlen
testified he was aware of Y.Z, alleging a lug nut had been thrown at him, but through Y.Z.’s
supervisor. His evidence was that he would have requested the supervisor to do follow up
work on obtaining evidence to investigate. He agreed that the role and responsibility of
supervisors was to stop acts of violence, whether the employee wanted to pursue the issue or

not. He further testified that the lug nut incident was not investigated by him or anyone else
that he is aware of,

Mr. Hartlen agreed to the comments made in the Della Risley report about the hazing und
teasing of mechanics when making mistakes. He further testified that pranks occurred in the
workplace, Cameras were put in the shop to help detect this type of activity.

Mr. Hartlen's evidence was that he had received complaints about the difficulty of getting
parts on the weekends and night shifts, because no one was working at the Stores Room
counter. As a result, Mr. Hartlen emailed Mr. Bhathena, who was the supcrvisor on duty
during thosc times, and asked him what was going on. Mr. Bhathena reported back that Mr.
Symonds would complain that Mr. Bhathena was picking on him whenever he tried to
address the issue with him. Mr. Hartlen told Mr. Bhathena that he would have to work with
the Stores supervisor, Bill Haltowell, to address the issues.

Mr. Hartlen described his relationship with Y.Z. as being decent. 1le stated that Y.Z. was
sensible that he did nol require discipline, he was a good employce, showed up for work and
did his work. He testified that when Y.Z. came to him with issues, he would bring in the
involved individuals and meet with them to resolve the problem. He would also make a note
of incidents Y.Z. brought to his attention by writing lbem down. In relation to the mceting
where Y.Z, reported to Robin West that there was “a large problem of a racial nature”, Mr.
Hartlen said he would have passed the concern on to his supervisor, Paul Beauchamp.

Mr. Hartlen testificd in relation to the phone call with that he “lectured” Mr.
Maddox, because he should not have been answering (he phone in the training room/office.

It was the evidence of Mr. Hartlen that it was “about time” Mr. Maddox’s employment was
lerminated. Mr. Maddox’s statement about not changing and his lack of remorse for his
actions left HRM with no alternative but to terminate his employment. Mr. Hartlen did not
provide Mr. Maddox with a reference and when he wes called for a reference check by
Detroit Diesel, he told them he would not hire Mr. Maddox again. Mr. Hartlen was shocked
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when Mr. Maddox was reinstaled, because there was a binder of incidents illustrating
progressive discipline. Mr. Hartlen testified the binder reflected verbal and written warnings
to Mr. Maddox and leagthy suspensions. The contents of the binder were entered as Exhibit
“41”, Mr. Hartlen rcviewed this binder and agreed there were no record that Mr. Maddox
was ever disciplined for making racial slurs or other racist behaviour, Mr. Hartlen also
admitied that at the time, Mr. Maddox was terminated for making a physical threat of

violence against Mr. Symonds. Mr. Hartlen did not investigate Mr. Maddox for racial
discrimination.

Mr. Hartlen testified that when Y.Z. was at the end of his work hardening in 2003, following
a physical injury, he gave him the option to work clsewhere other than the Brake Shop,
because of the issues that he experienced there. He asked Y.Z. to sign a paper confirming his
desire to return to the Brake Shop, Mr. Hartlen testified he switched Mr, Gallant for Mr.
Sears as Y.Z.’s supervisor around this time, because of the tension between Y.Z. and Mr.

Gallant over work distribution. Mr. Hartlen did not believe that Y.Z. was being treated
unfairly by Mr. Gallant,

It was also the evidence of Mike Hartlen that the managers were attempting an open door
policy in an attempt to avoid being involved in grievance processes. The January 14, 2002

memo of Mike Hartlen implies that management had to deliver a policy of not responding to
“every little issue and incident”,

5 Mary Ellen Donovan

Mary Ellen Donovan was a senior solicitor with the legal department for the Respondent,
HRM, and she handled the grievance filed by the Union to reinstate Arthur Maddox after his
termination. It was her evidence that because of Mr. Symonds’ unwillingness to pariicipate
in the arbitration and because he was the key to the success of upholding IIRM’s decision to
terminate Arthur Maddox, she had no alternative but to proceed in mediation and settle the
grievance. Ms. Donovan addressed the problems created by the “sunset clause” in the
Collective Agreement for assessing a disciplinary record. The “sunset clause” provides:

47. Article 8.01 of the Collective Agreement belween HRM (Metro Transit) and
the Amalgamatcd Transit Union, Local 508 for the period of September 1,
2000 to August 31, 2003 provided as follows:

The Employer agrees that the employee will be notified of any complaints
or infractions within 15 days of the Employer’s knowledge or receipt.
After twelve (12) months with no recurrence, an infraction or lelter of
criticisin wilt not be considered as part of the employce’s file. Complaints
for which no discipline has been taken or complaints that discipline has
been taken and after twelve (12) months there has been no recurrence, do
not form part of the file.
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48. Article 8.01 of the Collective Agreement between HRM {Meclro Transit) and
the Amalgamated Transit Union, Local 508 for the period of September 1,
2003 to August 31, 2006 provided as follows:

(a) The Employer agrees that the employee will be notified of any
complaints, policy or rule violations within fifteen days of the
Employer’s knowledge or receipt. Any complaints which do not give
rise to discipline within three (3) months will be removed from the
personnel file. Any policy or rule violations, which do not give rise to
discipline within six (6) months, will be removed from the fiie.

* * * *

(d) Any record of discipline shall not be relied upon by the employcr after
tweaty-four (24) months from the date of occurrence and shall be
removed from the file. However, such records shall not be removed
from the file until twenty-four (24) months have expired from the most
recent record of discipline relating to the same or e similar offence,

(e) Notwithstanding 8.01(a) and (d), the record confirmed instances of
work-related assault and sexual harassment that an employee has been
disciplined for shall remain on an employee’s file for two (2) years. In
addition, any criminal conviction which has an impact on the ability of

the employee to carry out his duties shall remain on the file for two (2)
years.

(f) Notwithstanding the above, articles 8.01{d) and 8.01(e) will not apply

to any discipline that was impose prior to the signing date of this
collective agreement

She testified that she had met with and interviewed twelve or thirteen people during the
grievance process, including Y.Z, and his wife/ The notes of Ms. Donovan about
her January 3, 2003 meeting with Mike Hartlen, Paul Beauchamp, Geri Kaiser and Paul
Fleming were admitted into evidence, In those notes it was stated that “Randy Symonds” had
“tgone to human rights complaint allcging racial harassment at the workplace, the incident
between Randy Symonds and Arthur Maddox had prompted termination, and a whole series
of complaints”. In the notes there is a series of names of other persons with complaints

against Arthur Maddox. Further, in Exhibit “48” the January 3, 2003 notes of Ms. Donovan
state the following:

Randy Symonds might not be able to give solid focus evidence. Symonds
seerns a bit paranaid ~ has a hard time answering questions. ..

Ms. Donovan testified that she decided that Mr. Symonds would not make a rcliable witness,
that was key factor in HRM’s decision to mediate Mr. Maddox's gricvance:
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Q. Okay. Now — so as I understand it this was originally supposcd to be
an arbitration?

A, Yes.

Q. And it ended up as a mediation?

A, Yes.

Q. Can you maybe explain to us how it happened?

A, Well my recolleclion is that it largely turned on the conversation that 1
just related with Randy Symonds in the library on occasion. He was the key to
the — to the potential of success of ~ of that arbitration because he was the
Complainant and the events centered around what the interaction between
himself and Arthur Maddox and so if he was unprepared to proceed as a
Complainant then that, from my perspective, was largely the end of what 1
could do with respect to the arbitration.

This was — this situation that the organization was presented with because of
Arthur Maddox’s behaviours exhibited over a protracted period of time in the
workplace. It was a very serious ~ it was scen by the management team as a
very serious issuc and so the pro - so the prospect of not being able to sustain
the termination was of tremendous concern within the organizalion,

So given that it looked like the arbitration was not going to be successful
because a second aspect of this of — of my ioterview with — with Mr, Symonds
is ~ is that even if he was prepared (o move forward with the arbitration it was

quite apparent that on cross exarnination one had no idca what he was going to
say. No idea at afl.

Whether he would stand behind his allegations or whether —you just had no
idea what 50 - what was discussed at that point is what the options were and

the option that was ultimately identified and wenl forward was converting the -
the process for — to a mediation,

Now that dido’t shut down the arbitration necessarily unless the mediation of -
was concluded with an agrecment which did happen here but the - so anyway
the decision was is that going forward with a mediation the — there was a
possibility that — that one could minimally get a suspension without pay of
some period or other - and in the end what was negotiated was this six month
suspension without pay although there was no deduction for monics earned in
— during that period while he was off the job.
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Q. Okay. So whal was your ussessment of the settiement?

A, At the time I certainly thought that we had done absolutely the best
that we had the best possible outcome given the very difficult situation we have
- we had with essentially a very - very - either no wilness or a very
problematic witness. (Transcript, November 9, 2016, pages 140-142)

Much was made by Counse! for the Complainant about Ms. Donovan’s lack of action in
relation to the Arthur Maddox arbitration and the decision to mediate as opposed to proceed
to bearing. 1t was Ms. Donovan’s position given what she had to work with that she had no
real alternative but to mediate, because management for HRM did not want to risk the
potential for reinstatement. Ultimately, it was her decision to make and unfortunately for the
waorkforce, because of her assessment of Mr. Symonds, Mr. Maddox returned to it.

L Deila Risley

Della Risley preparcd a report on Fleet Services at HRM in 2003 in response {o complaints of
discrimination by several individuals including Randy Symonds, Dave Buckle and Y.Z. Ms.
Risley was last actively employed at HRM, in the Human Resources Department, in 2008,
The report, which was Exhibit “29™ to the Board of Inquiry, was prepercd by Ms. Risley as a
result of complaints of racism and discrimination made by Mr. Symonds, which were brought
forward with the assistance of Rob Kirby to the Executive Management Committec of the
Mayor’s office. Ms. Risley’s supervisor, who was the Manager of Labour Relations,
appointed her to look into these issues. There were also complaints at the time, which had
been made to the union from Mr. Bucklec and Y.Z. that had come to the Executive
Management Committee’s altention.

As a result, Della Risley was asked to do a "broad investigation to dctermine:

(a) why HRM is failing to resolve its diversity challenges in the Metro
Transit Fleet/ Stores arca, and

(b) what HRM has to do to create an appropriate work place cnvironment
for managers and employees alike.

Ms. Risley’s mandate was to investigate the concerns of these three employees. Ms. Risley
stated that she did not interview Mr. Maddox during her investigation, because he was on
suspension at the time and had been advised by his Union not to speak with her. Ms. Risley
was asked about her statement in her report that “Mr. Maddox had been reinstated due to a
lack of progressive discipline”. Ms. Risley testificd that she had been advised by Geri Kaiser
who stated that “she had agreed to the reinstatement of Mr. Maddox because she did not
believe they could win the arbitration due 1o these factors” (Transeript, October 23, 2016,
page 17). Ms, Risley also testified that Mury Ellen Donovan had told her that Mr. Symonds
could not be called as a witness that there was good reason to recommend a settlement in the
arbitration of Mr. Maddox's grievance (Transcript, October 23, 2016, page 18).
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Ms. Risley testified that Y.Z. genuinely belicved that Mr. Maddox was trying to hit him with
the bus, Her conclusion that Mr. Maddox had been attempting to scare Y.Z. was made

because she did not have Mr. Maddox’s side of the story (Transcript, October 26, 2016,
pages 19-20).

Ms, Risley advised that an anonymous letter, which was attached as an appendix to her report
(Exhibit “29”, page 167), which dealt with keeping minorities out of the shop, was
investigated by HRM. A handwriting expert determined that it was written by more than one
person and those individuals could not be identified.

Furiher, Ms. Risley testified she found evidence of objectionable racist and sexist conduct by
employees and a lack of appropriate responsivencss al some levels of managcment
(Transcript, October 26, 2016, page 60). She further stated:

Q. Okay. And so given your investigation and all the documents and
that, could you maybe just kind of give us an overall view of your assessment
of what the situation was in the machine shop area or the depot there?

A My investigation revealed to me serious incidents, in my mind, my
opinion, of racism. And of course the sexism issue did come up, but that was
not in my mandate. 1saw a workplace where those incidents were occurring.

I saw that they coloured — in my opinion, for example, Mr. Maddox’s constant
referencing Mr. Buckle's hairdo and his reference to Mr. Buckle’s, you know,
the last time he saw hair that thick was o a sheep and that, in my opinien, that
wus outright racism and it coloured all the ather instances. You couldn’t — you

couldn’t just look at, you know, “Beware of the Buckle bus™ and not sce it as
that.

So I did see a workplace where racism and some sexism was occurring. I did
not see it as rampant, There were incidents of it. And I also felt that it was

being very poorly managed.... 'They weren't stopping that from happening.
And it was challenging to the other mechanics.

Ms. Risley testified that it was her belief that it was the duty of management to investigatc
and take action if appropriatc, and that lower management lacked an understanding in this
regard. She specifically identified a problem with the inaction at the level of Mr, Harlten
(Transcript, October 26, 2016, pages 43-44, 54-57).

Further, Ms. Risley in her report of May 14, 2003 stated at p. 15:

As indicated above when preparing for the Maddox arbitration management
developed rather lengthy list of similar behaviour on the part of Mr, Maddox
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dating back to 1993. However, while some of these instances had been raised
with Mr. Maddox, there was no formal discipline on the record and Mr.
Maddox had never been suspended for any of these instances. This Inck of

progressive discipline was the key factor in subsequent reinstatement of
Mr, Maddox.

[emphasis added]

* L L]

Prior to Mr. Maddax's return HR put a course on progressive discipline for
Ileet foreman

The May 14, 2003 report at p. 25 and the June 10, 2003 report at p. 23 both record that Y.Z.
complained to Della Risley, alleging that in the fall of 2002, Arthur Maddox had swerved a
bus he was driving toward Y.Z. and that Y.Z. had complained to Mike Hartlen about his.

The June 10, 2003 report recorded at p. 23:

Mr. Hartlen advises that in checking his notcs he has no record that would
related (sic) to any conversation of this type,

The May 14, 2003 report of Della Risley at p. 20 stated:
January 2003

At some point in January 2003 Charla Williams received a hate letter.

The June 10, 2003 report included the following findings and recommendations:

-p. 14 - In January, 2002 1IRM dccided to develop and implement a

“Guiding Principles for the workplace” policy which later became known as
the “Code of Conduct™

-p. 18 - in May, 2003 the Codc of Conduct was still not complete.

-p. 25 - many employees indicated that the finglization and
enforcement of the Code of Conduct wili be a positive step towards improving
the atmosphere al Transil.

-p. 25 - Management in Stores/Fleet do not seem to be applying
training in practice. Example 1: failing to take action against employee
violations within 15 day time limit in Article 8.01 of Collective Agreement.
Example 2: Despite training in progressive discipline, foremen are still not
applying progressive discipline to the behaviour of Mr, Maddox.
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-p. 29 - “During my interviews I gleaned that the impact of racial
comments on the victim is not something that is fully understood by many of
HRM's management and/ or staff including the author of this report.”

-p. 32 - The report found inconsistent enforcement of rules by
managers. Example: “the number of times that Mr, Maddox was allowed to
come to the parts counter by himself even though there was a management

decision to have a supervisor accompany him when Randy Symonds was
working.”

-p. 33 - Recommendation: “However it needs to be emphasized that
training will not be the full answer here. During the investigation it became
clear that the management is not acting when it should nor is management
reading the collective agreement when it should. Therefore in addition lo
education it is recommended that senjor manggement in the Fleet/Stores area
meet with their management team and ensure that tcam members fully
understand what is expected of them in the area of application of knowledge
gained in training. Additionally, senior management in the Financial Services
business unit and the Real Property and Assel Management busincss unit
should immediately meet thcir managers, team leads and front line Supervisors
to emphasize that they are accountable to act when incidents that could
constitute harassment or other unacceptable behaviour come to their attention.

This accountability includes advising aggrieved employces of any action taken
in response to their concerps.”

-p. 36 -t is clear from this investigation that many of the
recommendations being made mirror those made in the Fleet Transit Services,
Shared Services, Operational Review, 2002 which was completed at the end of
October, 2002. Despite the 5 months between this operational review and this
investigation the problems persist. The recommendations in this report also
consist, in part, of recommending that action that was to be taken following the
termination of Arthur Maddox in early May, 2001 be completed in a more
timely manner or be carried out in a more consisteat manner.”

u, Michael Dunphy

Mr. Dunphy testified about mandatory training for HRM employees on diversity and respect

in the workplace that took place in November 2001, He is currently a Conflict Resolution
Consultant at HRM.

Mr. Dunphy testified that he submitted the proposal at Exhibil “2", tab “54”, following a
request from (likely) the Employment Bquity or Diversity Consultant at HRM to submit a
proposal to provide training at their Transit Maintcnance group. He could not remember why
he was asked 1o provide training, but testified that the conversation would have come about
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from issues of concern in the workplace. The proposal would have becn to apply a training
package at Mectro Transit to “communicate what the workers® ri ghis were and also what their
responsibililies were in the workplace.” The training “‘covered issucs around discrimination.
Issues around baerassment particularly. Issues around conflicts. What some of the early
warning signs were and what some of the resolutions were”.

Mr. Dunphy conlfirmed that Exhibit “2”, tab “55, listed the attendees to the training (which
took place in November 2001), and tab “56” was & handout given to each student in the class
entitled “Workplace Rights, Respect, and Respensibility”. Mr. Dunphy had na recollection of
anyonc leaving in the middle of his seminars during the training or disruptive behaviour that

he found “offensive, intimidating, or strongly disrespectful”, although there ‘“wans some
pushback”.

Mr. Dunphy also testified about his involvement with implementing a Workplace Code of
Values at Metro Transit, for which he was asked to attend meetings and facilitate the
development of. The Code of Values was not intended to be a compliance lool so much as
positive social marketing whereby “people would voluntarily describe to those and be
recognized and rewarded for living up to those values.” Barly versions of the Code of Values
looked quite different than the final version (which is easily ascertained by looking at Ixhibit
2", tab “38”, p 227 and p 208 - the final version at p .208 is condensed just into fouricen
words without descriptors). Mr. Dunphy’s sense was that incentives to live up to the values
were not implemented in the workplace after the Code was put in place.

Mr. Dunphy testified about HRM's workplace rights policy as well (Exhibit “2”, tab “2D”
and Exhibit “19”). Mr. Duaphy did not help draft the policy (the one implemented in 2005),
but he had some input into using the term “workplace rights” as an umbrella name for several
policies, In his understanding, the policy lays out “the cmployes’s commitment to having a
workplace that’s free of harassment... defines what harassment is and also lays out the
complaint process and resolution process”, Mr. Dunphy was asked to provide input and

advice on updating his policy in 2006, and the policy was being revised again at the time of
his testimony.

When asked about the current state of diversity in the mainlenance workshop at HRM, he
staled “it’s minimal in terms of diversity”, citing low diversity in terms of gender and race in
particular. Based on his experience, he had dealt with all of the visible minorities working at
the 1lsley Avenue location and there were five to six of these individuals total, but he could
not recall a specific complaint of racial harassment.

On cross-examination, Mr. Dunphy stated that there was information on the impact of
harassment or discrimination on victims in his November 2001 training materials because his
impression is “that those who were engaging in harassing type of behaviors did not have a Jot

of insight into thc impact those behaviours on their victims’, and therefore this information
was important.
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Mr. Dunphy alse provided general descriptions of his experience working with the Metro
Transit workforce during the training and work on the Code of Values:

A, Okey-okay. Well certainly in ~ in talking about the workforce there |
sensed there was a lot of conflict between employees and supervisors;
supervisors not giving clear direction for example, those complaints.
Supervisors being rude. Oh, In terms of communication being poor, in terms of
what has to be achieved (here [ felt is- yeah, chaotic was the summary I took
away from this,

Q. I -1 wasn’t clear what — what exactly that means and - and why that
would be an issue, Could you elaborate on that?

A, Okay. It certainly refers to more of a penerational shift. Many of the
workers there had — are longstanding- at that time were longstanding workers,
maybe 35 years' service in and I found generally that they were very
productive of their seniority rights and very ~ very resistant to any changes
unless it came through the collective agrecment,

For example transferring. Going from night shift to day shift and which
somelimes was & barrier for younger workers, of course, trying to get from
night shift to day shift and transfers.

As well 1 found that group in the training a — a little more resistant in
questioning of the principles of the training versus those who say who were
you know maybe five to eight, ninc ycars on the job,

f..r]

Q. And I - [ want to come back to the training but since you mentioned it
I'd - T'd like to follow-up...

A. Sure.

Q. ... 0n it now because you mentioned I guess- I think you used the word

resistant or resistance from some of these older employees and how did that
manifest with some of them?

A. Well in the training certainly the body language was such that they
would you kaow sort of give a — cross their arms and lean back and fall asleep
or be- not really paying attention that much. They'd ask questions like “Why
can't I do this? Why can’t I do that? How can they tell me not to do this” el
cetera.
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So very pointed questions. Not rcally accepting the concepts that well but that
— other than disruptive ways so - well not in a overwhelming way that it

disrupted the training...
Q. Yup.
A. -..but just a gencral sense of - or resistance to it.

Mr. Dunphy also testified that to ignore terms used in the workplace like “nigger”, “wagon

burner”, and “fucking Indian”, would be unacceptable conduct by an employer - in his

wordy, doing so “would fly in the face of the due diligence the employer has for - for a
barassment free environment, Absolutely unecceptable”, ’

4. FACTUAL/LEGAL ISSUES

The first part of my analysis will deal with credibility/evidentiary issues. The legal issues that
[ must consider in my analysis are as follows:

I. Does Y.Z. fall under a protected ground under the Human Rights Act?

2. Did the Complainanl suffer a disadvantage/harm, and specifically was he exposed to a
poisoned work environment?

3. Was his protected ground a factor or connceted to the discrimination? Specifically,
was “race” or “association with those of racc™ a factor or “connected” to the harm or
disadvantage?

4. HRM's “freedom of ypeech™ defence.

5. Is HRM vicariously liable for the actions of itg employees?

6. Ifthere is liability, what is the appropriate measure of various calegories of damages?

5. ANALYSIS/DECISION

Complainant’s Credibility and Assessment of the Circumstances

There are some discrepancies between the evidence of Y.Z. and the evidence of other
individuals on some fairly critical points. The first instance that is offered to support the
proposition that Y.Z. is not credible, is two versions of events in relation to the statement
being made “I won’t be training no fucking Indians”, In his first version of cvents, Y.Z,
made the statement thal it was made in the presence of David Buckle and it was made by
both Everett Cleversey and Steve Gillis. In his second version, when he testificd, he
expressed that it had 1o have been said the day before Dave Buckle arrived. As well, in his
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second version of his testimony, Mr, Cleversey did not make the statement “I’m not training
no fucking Indian”, but simply walked away.

The next issue of discrepancy that was raised by Counsel for HRM was Y.Z."s evidence that
he did not move to the new facility on "I'homhill Drive, because it would be a different union
and a different bargaining unit.

Y.Z. had the benefit of hearing Mr. Hartlen confirm that the facility on Thornhill Drive was

the exact same union. Y.Z. stated that “I can’t remember now” and further stated “I was
mixed up there I don’t know”,

What Y.Z, consistently stated in both versions of his reasons not to move to Thornhill Drive,
was he did not want to be forced out of his workplace by the actions of others.

The next area of discrepancy which was raised by Counsel for HRM was the evidence
concerning whether or not Mr. Ron Doubleday bad told him that his co-workers wanted him
moved out of the shop on January 15, 2007, because they did not want him there; versus a
discussion with Burklcy Gallant about him moving to the general shop, because of his work
limitations. T think it is important to note that these conversations occurred in 2007 and
given the nature of the work environment Y.Z. was in, I suspect it was a reasonable inference
for him lo draw, that hc was not wanted around that shop anymore,

Counsel for HRM made reference to lleged comments made by Y.Z.’s co-workers
concerning Tiger Woods, that these comments were made at time in Y.7Z.’s work life when

Tiger Woods would have been ten to twelve years of age, and would not have been golfing
professionally.

Counsel for HRM on numerous occasions raised the issue of Y.Z. accusing others of not
telling the truth. In particular, he raised the statement made by Y.Z..

You bring any of them in here and put them on the stand and I'll guarantee you

they’ll all fucking perjure themselves on the stand just like Deputy Chief
MecNeil did (Transcript, June 15, 2016, page 137).

Y.Z,, as well, accused Mr. Bhathena of lying when he stated that he had a positive work
experience at Transit. Y.Z. testified “Shapi knew the truth and -- and he did not say that - [
mean if he had come out and said yes he — he put up with a little bit of harassment whea he
first started it would have been truc right even if he didn't go into a big explanation of it but
he totally denied it. Fle totally said it was a beautiful place to work. Well that's not true

right... it wasn’t the truth and he was under oath” (Transcript, June 15, 2016, pages 101-
102).

There were discrepancics between the evidence of Y.Z. and some of the other witnesses,
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In particular, I have already commented on the discrepancy of the evidence between Y.Z. and
former Deputy Chief of Police Chris McNeil. I find in relation to that particular incident,
being the workplace rights complaint/mediation, that it is quite possible Y.Z. misconstrued
the actions of Chris McNeil in the context of the mediation. I find that he had been in that
workplace for some period of time. The Della Risley Report had been released. T suspect
that his stress level was particularly high and that coloured his recollection of what occurred,

In relation to Y.Z.’s comments concerning the evidence of Shapir Bhathcna, we have
evidence of other individuals which contradicts Mr. Bhathena’s statement about what the
work cnvironment was like. Those statements of individuals such as Cathy Martin,
Stephanie Wright and others support the evidence of Y.Z, that Mr. Bhathena experienced
difficulties in the workplace, and in particular, with Mr, Maddox.

There is a significant amount of cvidence about the bus incident. There was evidence about
the type of bus, the length of the bus, There was the evidence of Arthur Maddox, who clearly
stated that he did nol try to run Y.Z. over with the bus and would not try to run Y.Z. over

with the bus, because he had, unfortunatcly in the past, had the experience of removing body
parts from the bottom of a bus that had struck a pedestrian,

To find that there was discrimination, 1 do not need to find as a fact that Arthur Maddox tried
to run Y.Z. over with the bus, I find on the bulance of probabilities that (a) Y.Z. believed
that Arthur Maddox tried to run him over with the bus; (b) based on all of the evidence that [
have heard concerning the behaviour and character of Arthur Maddox, he was quite capable
of taking the opportunity to frighten Y.Z.; (c) be did take that opportunity; and (d) Y.7.’s
marriage to his wife,{ and his association with Randy Symonds and David Buckle
was a factor in Arthur Maddox taking the opportunity.

I find, therefore, that Y.Z. is a credible witness and there are some issues in relation (o his
reliability; however, this does not result in me not accepting the bulk of his evidence. In
doing so, I rely on the decision in Maraine. The issucs concerning his reliability are partially
due to the passage of time, and partially due to his mental health status, which Dr. Genest
testificd about and, as well, his experiences in a poiscned work environment, Further, there
is ample cvidence of other witnesses who were largely uncontradicted to support the
proposition that discrimination was ongoing in the workplace, and was being perpetrated
against Dave Buckle and Randy Symonds, individuals that Y.Z, associated himself with, or
to his wife,t: Further, there is ample evidence of a poisoned work environment from
those who are even in a supervisory position for HRM and, in particular, Cathy Martiz,

Credibility of Arthur Maddox

Lastly, [ must comment on the credibility of Arthur Maddox, I find as a fact, other than the
incident in which he described his assault of Randy Symonds, that where his evidence differs
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from any other witnesses that I accept the evidence of the other witness. Arthur Maddox
presented as self-serving and disingenuous. I find that he used his size and his voicc and his
demeanor in the workplace to intimidate, bully and barass those who were around him,
There were several honest statements in his testimony, that he had suffered from anger
management issues, and his aforementioned description of the assault on Randy Symonds,
which was graphic in nature. There is ample cvidence before me 1o conclude that Arthur
Maddox was _the perpetrator of several incidents of racist and/or bullying behaviour in
relation to . Randy Symonds, David Buckle and that his attempt to terrorize Y.Z. with
the bus was simply “payback” for his association with those individuals, and for his support

of Randy Symonds, whom he associated with, because Mr. Symonds was responsible for his
termination.

I {ind as & fact, based on the whole of the evidence of Mr. Maddox, and the cvidence about
Mr. Maddox and the evidence of Y.Z., that Mr. Maddox took an opportunity to frighten Y.Z.
and drove the bus closer to him than what he should have done. Mr. Maddox took advantage

of a situation to play a cruel joke. I find that Mr. Maddox was trying to terrorize Y.Z., but [
cannot find that he tried to intentionally kill him.

I find, however, given the circumstances of Mr. Maddox’s termination and reinstatement and
given the whole of the evidence about his actions towards _ 'Randy Symonds and
David Buckle, and his behaviour at the barbeque, Mr. Maddox would have perceived that
Y.Z. was an individual who supported his lermination, because of his connection to Randy
Symonds, David Buckle and " That in itself provided enough molivation and
opportunily for Mr. Maddox to terrorize Y.Z. with a bus,

Was Y.Z.’s Assessinent of the Situation Reasonable Under the Circumstances?

I find that Y.Z.’s assessment of the situation was reasonsble under the circumstances and, in
doing so, I rely on the evidence of Cathy Martin, David Buckle, Stephanic Wright, Scott
Sears, Paul LaPierre and Albert Burke. I rely on the evidence which corroborates the
writings on the bathroom wall in relation to “Baby Hitler” and “beware of the Buckle bus”. I
rely on the evidence of the countless witnesses that | have already cited who spoke of the
negative work cavironment, the racist language that existed in that workplace. There is
enough evidence from other individuals which corroborales the evidence of Y.Z. that I can
make such 2 finding, even though there are, in some instances, issues with Y.Z.’s reliability.

I find that there is no evidence to substantiate that Y.Z. was being discriminated against

based on his association with his wife,s _ during the years he was under the supervision
of Walter Dominix.

1 find that there is oo evidence to support Y.Z.'s allegation that he was bullicd into signing
the mediated agreement and that Mr. McNeil did not take his concerns seriousty. Chris
McNeil, by his own admission, had very little independent recollection of the mediation
process. However, he was clear that the scope of his investigation was narrow and (bat once
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he determined he did not have empirical evidence to support the allegation of unfair work
assignment, his strategy was to iry to come up with an agreement which allowed the two
individuals the ability to work together in the future. 1t is clear that Mr. McNeil did nol
recommend that the Arthur Maddox bus incident be referred for criminal investigation. 1

accept that he did not view this allegation as part of his mandate in the mediation process,

Y.Z, certainly, in his evidence, provided a very different description of Mr. McNeil’s actions
in the mediation, T thiok it is fair to say, given the amount of stress that he had been undcr as
a result of the environment he was working in, it is quite possible that he misconstrued or did
not understand the actions of Mr. McNeil. Mr. McNeil, at that point i his career path, would
have absolutely no reason to be party to any cover up scheme as to the work environment at
Halifax Metro Transit, given his invelvement post-dated the Della Risley report, which made
clear findings in relation to the discriminatory conduct in the waorkplace,

However, there were enough direct instances of inuppropriate behaviour in relation to Y.Z.
and his wife, __~ for Y.Z. to form the assessment of the circumstances that he did,
There was the incident at the S08 barbeque. There was the incident with the¥ 'phone
call. There was a bus incident in relation to Arthur Maddox. There were instances wherc
wet paper towels were thrown over bathroom stalls, garbage was left on tool boxes, damage

was done to tools, lug nuts were thrown and inappropriate racial slurs used in the workplace
were uncorrected by management.

1. Docs Y.Z. fall under a protected ground under the Human Rights Act?

The protected ground that Y.Z. is alleging in his complaint is association with those of race.
The Act clearly protects the right to associate with those of race, Y.Z. was married fo
¢ who self-identified as being black, but also had her Band Status card, There was
ample evidence of his association at work and support of Randy Symonds in his struggles at
the workplace and in his Homan Rights Complaint, and, as well, during the investigation by
Delia Risley. There is ample evidence of Y.Z.'s associate with David Buckle and the contact
that he had with him at shift change. Therc is ample evidence of Mr. Buckle and Mr.
Symonds being discriminated against in the workplace by fellow workers.

2, Did_the Complainant suffer a disadvantage/harm/adverse impact and

specifically was he exposed to a poisoned work environment?

[ find that Y.Z.'s work life was negatively. impacted in a number of ways. First, I find that he
was largeted by other employees because of martiage to his relationship with David
Buckle and Randy Symonds, and because he brought forward complaints of inappropriate
conduct in the workplace. 1 find that some of the harassment that he endured may have had
to do with his health issues, but they were, in part, due to his association with these
individuals, and the stance that he took in supporting them. Further, [ find that Arthur
Maddox’s attempl to terrorize him only occurred because of his support of Randy Symonds
and David Buckle, and because had complained about how he had answered the



71

phone. T also find that despite management’s efforis to improve the situation, particularly
after the Della Risley Report, little to nothing was done leading up to the termination of
Arthur Maddox to ensure that individuals in the workplace were not subjected to the
language and behaviour of Arthur Maddox and his supporters. Further, after Arthur Maddox
returned to the workplace, I find that there was no safcty net in place o protect those
individuals who would potentially be targeted by his behaviours. Action was taken to
improve training in the work cuiture; however, Arthur Maddox continued in the workplace
and his were presence there negatively impacted Y.Z. A prime example of how his presence
negatively impacted Y.Z, was the bus incident.

In finding that Y.Z. was subjected to a poisoned work environment that was based on race, 1
rely on the decisions in Dhiflon, Cromwell, Jansen and Naraine, in so finding. I also rely on
Smith and find that the emotional and psychological circumstances in the workplace, which
underline the work atmosphere, constitute part of the terms and conditions of employment,
and that Y.Z, was subjected to a poisoned work environment, which was a form of
discrimination against him, because of who he was marricd to, how he associated with and
because he complained about the work environment that he was exposed to.

I find particularly in the early years of Y.Z.’s employment that management and, in particular
Mike Hartlen, did not effectively investigate and discipline when inappropriate racially
motivated statements were made. This finding is supported by the comments made in the
Della Risley Report. 1also find that managenient did not do enough to shut down this type of
discriminatory behaviour in the workplace, In making this findiag I rely on the evidence that
I have heard, the findings of the Della Risley Report and, in particular, the evidence of Ms.
Risley and the cvidence of Chris McNeil. It took the allcgation of assault on Randy Symonds
for Arthur Maddox to be tecminated and removed from the workplace. Management allowed
a bully who made racist statements to fellow employces run rampant in the workplace,
Clearly, the open-door policy that Mike Hartlen testified about and the attempls to get away

from gricvance process were not working to combat and control the hehaviours that were
ongoing in that work place,

Further, Mike Hartlen switching of supervisors of Y.Z. at aboul the same time that the
workplace rights complaint came forward in 2004, was too little too late. The evidence
clearly supports the proposition that Burkley Gallant and Arthur Maddox were friends.
Arthur Maddox was a tormentor of Y.Z., Randy Symonds and David Buckle. Further, the
suggestion that Y.Z. move to a different work site was not the answer to the problem. The
answer was an effective investigation and discipline within the workplace, There is no
evidence of any attempt to investigate the “Baby Hitler” and/or the “Buckle bus” writing on
the bathroom wall, the pranks, the damage to equipment and work benches, and other
disruptive behaviour in the workplace,

From all of the evidence that T have heard the only reasonable conclusion to draw that Y.Z.
worked in a poisoned work cnvironment, which negatively affected his health and his
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employment. Further, he was treated differentially because of his association with those of
colour,

It was not until the Della Risley Report thot management began the process of ensuring that

there was education and Lraining in relation to workplace rights, For Y.Z. this training came
too little too late.

The irony docs not escape the Chair that Arthur Maddox, who was the perpetrator of most of
the wrong doing in the workplace of the Respandent, is still the only one that continues to be
employed there. 1t is the evidence of a number of witnesses that came in contact with Mr.

Maddox that his behaviour was, at least in part, the reason for their departure from that work
environment,

3. Was _his protecied ground a factor or connected to the discrimination?
Specifically, was “race” or “association with those of race” u factor or
“connected” to the harm or disadvantage?

—=I2eeied 0 e harm or disadvantapge?

The evidence of David Buckle is relevant to Y.Z.’s claim of discrimination because he was a
known associate of Y.Z., and Y.Z. provided support to him in the workplace. Mr. Buckle,
Y.Z. and Randy Symonds participated in the Della Risley Report investigation process.

I find that David Buckle was a victim of racial discrimination and I rely on the evidence as
cited in this decision in coming to that conclusion, 1 also find that Y.Z. was a support person
to Mr. Buckle throughout the course of his employment at Metro Transit, They were bath
involved with the Della Risley Report. Y.Z. was known in the workplace to support David
Buckle and it was Mr. Buckle’s cvidence that he and Y.Z. were in contact with each other
primarily at shift changes and it was al those occasions that they shared information
concerning the atmosphere in the workplace, Further, T accept the cvidence of Y.Z, that
experienced differential treatment in the workplace based on his association with Mr. Buckle,
examples of which were damage to his tools, garbage on his tool box.

I fiod that Randy Symonds was discriminated agaiost in the workplace, in particular by
Arthur Maddox, based on his race, and also by other individuals, based on stalements that
were made in his presence about his race. I rcly on the evidence of Cathy Martin, Stephanic
Wright, Arthur Maddox, Burkley Gallant, notes of Mike Ilartlen at the time of Arthur

Maddox’s termination and subsequent to his lermination, and the contents of the Agreed
Statcment of Facts.

It was thc evidence of Y.Z. that he was in contact with Randy Symonds in relation to his
Human Rights complaint and in relation to the finalization of the Della Risley report. It was
Y.Z.’s evidence that Mr. Symonds shared with him a preliminary version of that report, It
was the evidence of Y.Z. that he provided emotional support 10 Rundy Symonds through the
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course of his cmployment with the Respondent, It was the evidence of Y.Z. that it was
known in the workplace that he associated with Randy Symonds.

1 find that Y.Z. was fully aware of Randy Symonds’ struggles in the workplace and that
awareness and support of Mr, Symonds negatively affected Y.Z. in the workplace,

David Buckle was a victim of discrimination based on race in his workplace, based on the
actions of his co-workers, the comments that were made to him, the writing on the bathroom
wall and the expressions. He and Y.Z. shared this information at shift changes, They were
both involved in the investigation surrounding the Della Ristey Report. They were both
subjected to the same type of behaviour in relation to their tools and their tool boxes.

The common theme throughout Y.Z.’s difficulties in his work eavironment is his marriage to
his wife, and his friendship and support of David Buckle and Randy Symonds, who
were the only two visible minority workers in the Brake Shop. There is ample evidence that
both Mr. Buckle and Mr. Symonds were disctiminated against in the workplace., Y.Z., Mr.
Buckle and Mr. Symonds all participated in the Della Risley investigative process for her
report. Counsel for HRM suggested in argument and other witnesses suggested, as well, that
the perpetrator, Arthur Maddox, treated everybody the samc way. However, there is a
connection between the race of David Buckle, the race of Randy Symons and the bullying
and racially charged language that Arthur Maddox used in his dealings with them. Y.Z.’s
treatment in the workplace was connected to his association with those of race,

Is it More Probable Than Not That Race and/or Association with Those of Race is the
Reason or Part of the Reason for Differential Treatment of the Complainant?

I find the comments attributed to Arthur Maddox at the 508 barbeque were, in fact, made 1o
Y.Z and his wife, ~ ' I rely on the evidence of Y.Z,, ____ Yand Cathy Martin,
Although, these statements did not occur in the workplace, they were made at a workplace
event where co-workers and their spouses were present. These statements set the tone for the

treatment of Y.Z. into the future by Arthur Maddox and other individuals in the Respondent’s
cmpioy.

In relation to the telcphone incident involving I find that Arthur Maddox's tone of
voice and attitude when he answered the phone call of was, in fact, racially
motivated. Management’s lack of action and/or investigation negatively impacted Y.Z. and
there were comments made to him in the workplacc by Paul Beauchamp about (his incident
when Arthur Maddox was termipated. 1 find, as well, the lack of communication with

until after the Della Risley Report was a symptom of the poisoncd work environment
and managements lack of investigation of these types of incidents.

I find, as well, that there were instances of direct discrimination against David Buckle. In
particular, I accept that statements were made by Danny Deal that he was “not going to train
no P***ing Indian”. These statements were uncorrected in the workplace. I find as a fact that
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David Buckle was harassed about his hair by Arthur Maddox and was threatened by him, if
hc made a complaint alleging that it was racially molivated. 1 find, as well, that David
Buckle was harasscd in the workplace because of his elhnic background. The harassment
took the form of garbage being left at his workplace, damage being done to his tools, the
monster truck being glued to bis work box with the word “quit” writlen on it. I find that
Asthur Maddox started yelling and threatencd to hurt David Buckle when he objected to the
comments about Mr. Maddox’s comments about his bair, I find, as well, that the statemen
“beware of the Buckle bus” was written in the men’s bathroom. 1 also find that it was
inappropriate that Steve Gillis asked Mr. Buckle to remaove it given that the statement was
directed towards him. 1 find as a fact, as well, that the statements were made in the
workplace of a job being done poorly or mistakenly as being “Buckled”. 1 find that these

actions were taken for the most part, not because of Mr. Buckla’s work quality, but primarily
because of his ethnicity.

In relation to Mr. Symonds, 1 find that he was discriminated against and harassed in the
workplace by a number of individuals, most particularly, Arthur Maddox, who by his own
admission came ¢o the counter and told him to “suck me boy”, admitted to referring to Mr.
Symonds as “boy” and, as well, assaulted verbally and threatencd to batter Mr. Symonds, 1
find, as well, as a fact that Walter Serroul made the statement “nigger work” and I also find
that the term “niggered up" was used regularly in the workplace. I find, as well, that Arthur
Maddox on the day that he was about to be terminated for his assault on Randy Symonds,
made the statement “racism racism, should be a law that you can shoot somebody and get
away with it”. T also accept the notes made by Mike llartlen to the effect that Mr. Symonds
complained that there were many prior instances where Arthur Maddox used racial slurs and
other discriminatory remarks at least six to seven times a week. I accept the evidence of
Cathy Martin when she described what she heard and obscrved in relation to the treatment of

Randy Symonds at the store counter and his comments to her about how he was being treated
in the workplace,

I also find that there are many cxamples and instances of a poisoned work environment. In
particular, I find the writing on the bathroom wall referencing “Baby Hitler” and, as well,
“beware of Buckle bus”, as examples of a poisoned work environment. I find the lug nut
incident in relation to Y.Z. and the use of the terms “niggered up”, “Buckled”, “wagon
burner”, the evidence of Cathy Martin as to the statements made in the workplace and the
need to have her lunch break with ather likeminded individuals, away from those who were
spouting inappropriate comments in the workplace. Ialso rely on the evidence of Scott Sears
and Paul LaPierre concerning the training delivered by Charla Williams. In rely on the
evidence of Burkley Gallant, Albert Burke and Sieve Gillis concerning the negative
statements that were made in the workplace. Mr, Bhathena noled the incident between Mr.
Maddox and Marlcna Bourgeois, a female driver, and his inability to discipline Mr. Maddox,
and he testified as to his frustration that Mr. Maddox was unable to be disciplined.
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The evidence of Mike Hartlen confirms that Arthur Maddox was able to act in a
disrespectful, agpressive and racist way, and that because of the provisions of the Collective
Agreement, he was able to continue on in his employment. | accept that the lack of
progressive discipline and the provisions of the Collective Agreement, as well as his
friendship with Burkley Gallant, allowed Arthur Maddox to have free rein in the workplace
and allowcd him to bully his co-workers and intimidate them into silence. Further, the lack
of investigation by the Respondent, HIRM, into the allegations of misbehavior, whether it was
racially motivated o not, created for Y.Z. the sense that he was not valued and protected in
the workplace, and allowed the atmosphere of a poisoned work environment to continue to
fester. Management, prior to the Della Risley report, made a conscious decision to
investigate “every little complaint”, and to try to have a “open door policy”, which reduced
the number and frequency of grievances. The result of this decision was to allow these
behaviours to go unchecked. Further, Mr. MacNeil commented on the lack of dircction

provided to shop floor supervisors on when and how they were to discipline and the steps
that they should be taking,

1 find there are many examplcs of instances where actions were taken of a discriminatory
nature, which provide direct evidence of a poisoned work environment.

I find that the actions laken against Y.Z. in the workplace were as a result of his association
with his wife, T __ David Buckle and Randy Symonds, and thc poisoned work
environment which existed in the workplace.

Therefore, based on the above, the Complainant has established a prima Jacie case of
discrimination.

4, IIRM’s “freedom of ¢xpression” defenee.

Counscl for HRM offers as a defence the Supreme Court of Canada decision in
Saskatchewan (Human Rights Commission) v, Whatcott, 2013 SCC 11. Counnsel for HRM
argues that in Whatcott the Supreme Court of Canada applied the Charter of Rights and
Freedoms 1o limit the application of the Human Rights Legislation intrusions on freedom of
expression. It was respectfully submitted by Counscl for HRM that the comments and
dinlogue of the co-workers and management personally appear to fall within the scope of
constitutionally protected expression as set out in Whatcott,

One preliminary issue is whether this defence should be categorized as part of HRM’s case to
negative the Complainant’s attempt to establish a prima facie case of discrimination, or is it
HRM’s attempt, oace prima facie discrimination has becn established, to justify the conduct
on the basis of “exemptions provided for in the applicable human rights legislation or those
developed by the courts” (paragraph 37 of Bombardier). 1t is my view, based on the
character and importance of Charter arguments, thal such arguments form the basis of
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defences or exemptions which the Respondent has the burden of establishing once a prima
Jacie case of discrimination has been established.

The factual circumstances in Whatcott were significantly different than in the matter before
me. In Wihatcott there were four complaints filed with the Saskatchewan Human Rights
Commission concerning four flyers published and distributed. The Complainants alleged that
the flyers promoted hatred against individuals on the basis of their sexual orientation, The
first two flyers were cntitled “Keep Homosexuality out of Saskataon’s Public Schools!” and
“Sodomites in our Public Schools”. The other two flyers were identical to one another and

were a re-print of & page of classified advertisements to which handwritten comments were
added.

The case before me does not have anything to do with freedom of speech or the distribution
of pamphlets. Whatcott deals with public discourse on issues of some public relevance, and
not discourse in a work covironment where an employee is subjected to inappropriate
comments and has little, if any, recourse but to endure it or scek its cessation.

The decision in Whatcott is not applicable to the case before me because it deals with the
public distribution of flycrs, as opposed to statements made in a work environment where an
employee subjected to it would have little, if any, recourse but to endure it and seek its
cessation.  Factually, T find that the Whatcott decision is not applicable and that

circumstances before me do not touch on freedom of cxpression, as described in the Whatcott
decision.

Further, Counsel for HRM argues that it is not responsible for the actions of individual
employees, that it’s hands were tied by the sunset clause of the Coliective Agrcement, and

that subsequent to the Della Risley Report they took adequate steps to improve and promotc
non-discriminatory behaviour in the workplace.

The difficulty with that analysis is that the majority of the witnesses that I heard from all
opealy acknowledged that Arthur Maddox, who was a prime instigator, and his core group of
followers continued on in the workplacc and were unchecked and unchallenged until the
assault of Randy Symonds came (o light. Up to that point in time, despite the discipline
binder that was produced by Mike Hartlen, it was clear that Arthur Maddox continued on in
his behaviours, Counsel for HRM argues that HRM is not responsible for the actions of
Arthur Maddox; however, they continue lo employ him, they allowed him to proceed
unsanctioned throughout the workplace. And it is not just the actions of Arthur Maddox, it is
the evidence surrounding the comments that are racially motivated that are acknowledged to
have been made on a regular and consistent basis in the work environment. There were two
instances of the writings on the wall, which show racial intent. HRM is vicariously liable for
the actions of its employees if they do not take proper and adequate steps to correct the
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situation. A major issuc is the lack of investigation that went on in the workplace until after
the Della Risley Report, There is a lack of training of craployees in the issues of inclusion,

diversity and respect in the workplace. The evidence concerning the actions of the
participants is disturbing,

Mr. Dunphy testified that to iguore terms used in the workplace like “nigger”, “wagon
burner”, and “fucking Indian”, would be unacceptable conduct by an employer that, in his
words, “doing so would fly in the face of the due diligence of the employer has for ~ for a

harassment free environment. Absolutely unacceptable”. ‘I'his is a statement made by a
witness produced by HRM.

IIRM did not do enough to address the comments and the poisoned work environment.
Whatcott is not applicable and does not provide a defence to HRM in these circumstances.

HRM did not advance or attempt to establish any other Code or “Court established”
exemption or defence in this praceeding.

5. Is HRM vicariously liable for the actions of its employees?

I finding that HRM is vicariously liable for the actions of their employees. | rely upon the
previously quoted decision of Gough v C.R. Falkenham Backhoe Services, 2007 NSHRC-4,
and, in particular, paragraphs 64-66 of the decision. 1 also rely on paragraph 67 and 68 of
that decision in relation to the question of intention. Lastly, in relation to the question of
vicarious liability, I again rely on paragraphs 70-74 of the decision of Chair Hodder in the
Gough decision. [ find based on the facts and the case law that HRM was liable for the
actions of its employees and did not do enough to curb their inappropriate behaviour.

6. SUMMARY OF THE FINDINGS ON LIARILITY AND THE ISSUE OF
DAMAGES

Based on my finding that the Complaint has (2) been discriminated against in contravention
of sections 5(1)(d)(i)(§)(o)(q) and (v) of the Act (b) the Respondent is vicariously liable for
the actions of its employces (c) the Respondent HRM did not do enough to address the
comments and/or actions and the poisoned work environment, and (d) Hhatcott is not

applicable and docs not provide a defence to HRM in these circumstances, 1 now must
consider the assessmenl of damages,

On damages and remedies, 1 tetain jurisdiction to hear further submissions on the following
issues:

I. the quantum of general damages - counsel for the Complainant made lengthy

submissions but I would like to hear further from Counsel for the Respondent on this
issue;



6.
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the calculation of interest on general damages;

T am secking an updated number of the past lost income und future lost income report
of Jesse Shaw Gmeiner, BScH, MSc, FCIA, FSA, as of the date of this decision on
liability,

the impact of the decision of Chair Raymond in Wakeham v, N.S. (2017) CanLll
51556, on Counsels’ submissions on the potential deduction of past and future LTD
benefits from an award for past lost income and/or future lost income;

the tax treatment of any award [ may make for past lost income and/or future Jost
income;

further submissions on the public interest remcdy.

I retain jurisdiction to reconvenc another hearing date and to receive further oral and written
submissions on the above noted issues. I will shortly canvass Counsel for their available dates
so this matter can be concluded as quickly as pogsible.

Dated at Kentville, Nova Scotia, this day of March, 2018.

Ifynn M. Connors,
Board Chair

Q.C.



