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The Nova Scotia Human Rights Commission
(“NSHRC”)

DECISION OF TEE BOARD OF INQUIRY ON LIABILITY

The Complainant, Y.Z., hereinafter referred to as “Y.Z.” filed a complaint against the
Respondent, Halifax Regional Municipality, hereinafter referred to as “HRM” on July 13,
2006.

An agreed statement of facts was entered into by the parties and is Exhibit “1” to this Board
of inquiry. The agreed statement of facts set out the events which led to Y.Z’s complaint.

I. INTRODUCTION

1. Procedural History

The Board of Inquiry was referred to the Board Chair on October 13, 2014. A hearing in
relation to a proposed publication ban was heard on December 2, 2013 and a decision was
rendered on October 30, 2014. The publication ban is still in existence and a copy of the
Order is attached as a schedule to this decision for ease of reference. Requests were made for
Y.Z. to attend for an independent orthopedic medical examination, which was scheduled for
June 23, 2015. This created a further delay in the commencement of the hcaring of the
Complaint. Further, the Board of Inquiry was rescheduled to deal with the outstanding
disclosure issues. There was further delay created when counsel for [[P.M made application
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to have certain current and former employees of the Respondent named as individual
Respondents to the proceeding. As a result of this motion, dates were scheduled to deal with
the motion to add additional parties on January 22, 2016. This motion was denied and an oral
decision was rendered on the record. The Board of Inquiry dates were scheduled for
February 9 — 12, 2016, March 7— 10, 2016, April 10 —22, 2016, and June 13 — 15, 2016.
Further, Board of Inquiry dates were scheduled for September 19 — 21, 26 and 27, 2016,
October 19, 20, 25— 27, 2016, November 9, 15— 17,21 and 25,2016, and March22 and 23,
2017.

2. Agreed history

Y.Z. is years of age — and had been employed with Metro Transit
maintenance department as a mechanic since November 5, 1979 by the predecessors of
Imrvt

From September 1, 2000 to the present, the terms of Y.Z.’s employment at Metro Transit
have been governed in part by the tents of collective agreements between HRIvl and the
Amalgamated Transit Union Local 508 (the “Union”).

Y.Z. was unable to work at Metro Transit from about June 22, 2004 unØl July 30, 2006.

On June 5, 2000, Dave Buckle, an Inuit, was hired as a mechanic to work at the Metro
Transit Maintenance Department. About 6 years later, Dave Buckle left Metro Transit to
work as a mechanic in the Transport and Public Works Department of HRM.

In October, 2000, Randy Symonds, an African Canadian, was hired as an employee in the
parts department (“Stores’ of Mctro Transit.

On November 5, 2000,’ the wife of Y.Z. made a written complaint to Paul
Beauchamp alleging mdc behavior of Arthur Maddox towards her on the phone on October
26, 2000.

Mr. Hartlen’s notes of November 6 and 7, 2000 record that he received — .omplaint
from Paul Beauchamp on November 6, 2000 and tbat on November 7, 2000, Arthur Maddox
“assured us he was not rude and there was definitely not racial intent”.

Arthur Maddox was terminated on the 2” day of May, 2001, because of an incident
involving Randy Symonds.

On April 17, 2002, FIRM and the Union notified staff of the settlement by a memorandum
dated April 17, 2002, under the terms of which Arthur Maddox was reinstated effective April
30, 2002.

As a result of recommendations made in the Fled Transfer Services, Operational Review
2002 Summary Report, on May 8, 2002 and September 28, 2002, FIRM posted mechanics
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positions for the Metro Transit Maintenance Department at 200 JIsley Avenue, Dartmouth
designated for African Canadian candidates.

In 2003, Della Risley, as a result of complaints made by David Buckle, Y.Z. and Randy
Symonds to the Mayor’s office, prepared a written report concerning their allegations of
discrimination in the workplace.

On Januwy 16, 2004, Mr. Beauchamp sentt_ a letter in response to her November
2000 complaint. This response was after a complaint to the Mayor’s Office by Randy
Symonds was internally investigated by Della Risky and her May 14, 2003 and June 10,
2003 jports specifically recommended that Mr. Beauchamp give a written response to

— zomplaint. The January 16, 2004 letter from Mr. Beauchamp stated that “we took
your complaint on Arthur’s conduct to him and appropriate action was taken.”

On October 24, 2005 Y.Z. filed an intake form with the Nova Scotia Human Rights
Commission complaining of discrimination at FIRM Metro Tnmsit Maintenance Department
related to race, colour or aboriginal origin of persons with whom he associated.

On July 13, 2006, Y.Z. filed a formal complaint with the Nova Scotia Human Rights
Commission against 1IRM Metro Transit Maintenance Department alleging discrimination
related to race, colour or aboriginal origin, of persons with whom he associated.

Y.Z. returned to work at Metro Transit on light duties from July 31, 2006 until about January
17, 2007, in an attempt to rehabilitate himself buck in to the workplace.

Y.Z was unable to resume his fisH duties as a mechanic and he has been unable to work at all
from January 19, 2007 to present time.

Y.Z. has been receiving non-taxable Long Term Disability benefits effective from January
19, 2007 to the present time under Policy 901855 of the Maritime Life Assurance Company.
The Manufacturers Life Insurance Company is the successor insurer, which has been paying
him these benefits.

3. The Complaint

Y.Z. filed his formal complaint on July II, 2006. Ills found at Tab “B” of the Exhibit ‘2”
to the Board of Inquiry, In it, he alleges the following:

a) Over the past several yeats his eu-workers had made degrading and racially
discriminatory comments against African Nova Scotians and other minorities;

1,) The situation became more racially intolerant in 1999 when his supervisor became
Burkley Gallant;

e) The situation fUrther deteriorated with the hiring of David Buckle;
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d) The situation worsened with the hiring in October of 2000 of Randy Symonds, an
African Nova Scotian;

e) There was an incident on October 26, 2000 between Y,Z.’s wife, who
identified as being African Nova Scotian, and Arthur Maddox;

0 In October 2001, after the firing of Mr. Maddox, the Union held a vote of the
membership to determine whether or not it would challenge his dismissal, and on
that same weekend the vote was held, a message appeared on the men’s bathroom
wall, which stated “all minorities not welcome, show you care, burn a cross” and it
was signed “a member of the Baby Hitler”;

g) Y.Z. and his wife,

_______

were not used as witnesses to tesdt’ in relation to an
arbitration concerning Mr. Maddox, Mr. Maddox returned to work after being
terminated;

h) Mr. Maddox tried to run Y.Z. over with a bus;

i) Y.Z. was provided with jobs which were more difficult and more time consuming
than other mechanics in his workplace;

3) Y.Z. was not provided with a 1” tire impact gun on or about November 9, 2003;

k) Despite having raised concerns about racism in the workplace, there was no
response back from the Respondent;

I) On November 18, 2003, Y.Z. made a fonurd complaint toliRM, which resulted the
mediation that was facilitated by the then Deputy Chief of Police, Chris McNeil;

m) Because of a stressful work environment, Y.Z. went oft on Long Term Disability at
the end of May, 2004.

Y.Z’s complaint was filed prior to the amendment of the Human Rights Act limiting the
complaint period to one year prior to the date the complaint was filed.

it was the evidence of Y.Z. that his role as a support person for David Buckle, his marriage to
who identifies as African Nova Scotian, and his role as a support person for Randy

Symonds, resulted in him being discriminated against in the workplace. Further, it was the
evidence of Y.Z. that working in the racially poisoned work environment of Metro Transit

resulted
in the breakdown in his mental and physical health.
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Y.Z. filed a complaint alleging that he was discriminated against based on his associationwith individuals, of race, colour, and of aboriginal origin, The formal complaint form citessections 5(l)(d)(i))(o)(q) and (v) of the Act, which states:

No person shall in respect of employment, shall discriminate against an
individual or class of individuals on account of race, colour, ethnic, national or
aboriginal origin, or that individual’s association with another individual or
class of individuals having characteristics referred to in clauses 1-I to U.

2. LEGAL PRINCU’LES

a. The Onus and Degree ofProof

The Complainant, Y.Z., bcais the burden of proving on a balance of probabilities that aprimafade case of discrimination has occurred. To do so, the Complainant must prove threeelements: (1) that he has a protected characteristic; (2) a distinction, exclusion, adverseimpact or preference; and (3) a connection between (I) and (2) i.e. the protectedcharacteristic was a factor in the differential treatment or adverse impact. Importantly, thethird requirement is met even if it is only one of a number of relevant factors or connections,even if it is just a “small” factor behind the allegedly discriminatory conduct.

The Board of Inquiry in Brothers v. Black Educators’ Association, 2013 CanLii 94697stated:

19. Therefore, it is not necessary for a claimant in a human rights proceeding
to prove that discrimination was the only reason for an employer’s behaviour, or
that it was a dominant reason for the employer’s action. It is enough to prove
discrimination if the whole of the evidence persuades me, as the Board of Inquiry,
that discriminatory thinking in relation to any of the identified grounds was a
factor in the sense that it contributed in a real way to the decision or
behaviour in issue. (Emphasis added.)

The Respondent, [-IRM, may offer a non-discriminatory explanation of the allegeddiscriminatory actions. If the justifications provided by FIRM are enough to questionwhether the protected characteristic is a factor, so that it falls below the balance ofprobabilities, then the complaint should be dismissed. However, if the Board finds that someor all of the allegations of discrimination are trne, given all the circumstances, the test is metand a finding of discrimination may be made (subject to the respondent justifying theirdecision on the basis of one of the exemptions provided in the legislation).

What I must determine is whether or not the Complainant, Y.Z., suffered a burden, obligationor disadvantage in respect to his employment with FIRM, because of a prohibited ground inthe Act, because of his association with an individual or class of individuals of a particularrace, colour or ethnic national or aboriginal origin.
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In Moore v British olunthia (Education) 2012 SCC 61 (CanLii) the prohibited ground of
discrimination was mental or physical disability with respect to the “service” of education.
The case involved the need for accommodation of a special needs student suffering from
dyslexia, so that he could access a general education program available to the public. The
Supreme Court of Canada at paragraph 33 of the decision, described the three elements of a
primafade case of discrimination as follows:

As the Tribunal properly recognized, to demonstrate prima fade discrimination,
complainants are required to show that they have a characteristic protected from
discrimination tinder the Code; that they have experienced an adverse impact with
respect to the service; and that the protected characteristic was a factor in the
adverse impact. Once aprimafacie case has been established, the burden shifts to
the respondent to justi the conduct or practice, within the framework of the
exemptions available under human rights statutes, if it cannot be justilLed, the
discrimination is found to occur.

In Quebec (Cornm&ion des drafts tie Ia personne et ties droits tie Ia jeunesse) v
Bombardier Inc (‘Bombardier Aerospace Training C’entei) 2015 SCC 39 (CanLii) at
paragraph 31, the Supreme Court of Canada noted that the Quebec Charter ofHuman Rights
and Freedoms and other provincial human rights legislation are to be given a “liberal,
contextual and purposive interpretation” and interpreted in a manner consistent with other
provincial human rights legislation, unless a legislature clearly intends otherwise. The
Bombardier statement of the clcments of a prima fade case of discrimination, has been
applied by our Court of Appeal to the Nova Scotia Human Rights Act, in Nova Scotia Liquor
Corporation v Nova Scotia (Board of Inquiry), 2016 NSCA 28 (CanLii) at paragraph 4347:

[43] Similar definitions appear in the other legislative schemes across the
country. There has been ample opportunity for courts to consider the content and
application of the statutory definitions of discrimination. The parties cite
Quebec (Commission des droits de la parsonne et des drnits de Ia jeunesse,) v.
Bombardier Inc. (Bombardier Aerospace Training Center), 2015 5CC 39
(CanLIl) as the most recent statement of the test for discrimination in the human
rights context. Although considering the Quebec Charter of Rights, the principles
contained therein have broad applicability.

[1 In Bombardier, Justices Wagner and CÔLé succinctly set out a three-part
test for a finding of discrimination:

[35] First, s. 10 requires that the plaintiff prove three elements: LI( 1) a
‘distinction, exclusion or preference’, (2) based on one of the grounds listed
in the first paragraph, and (3) which ‘has the effect of nuUifing or
impairing’ the right to full and equal recognition and exercise of a human
right or freedom” (Forge:, at p. 98; Ford, at pp. 783-84; Devine v, Quebec]
(Attorney General), 1988 CanLil 20 (SCC), [1988] 2 S.C.R. 790, at p. 817;
Bergei’in, at p. 538),
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[36] If these three elements are established in accordance with, the degree
of proof we will specify below, there is ‘priinafacfc discriminatioW’. This is
the first step of the analysis.

[45] They then proceeded to consider die content of the elements required to
establish a prima facie case of discrimination. With respect to the obligation to
establish differential treatment, the Court noted:

42. . .The plaintiff must prove the existence of differential treatment, that is,
that a decision, a measure or conduct “affects [him or hen differently from
others to whom it may apply”: O’MaUey, at p. 551. This might be the case,
for example, of obligations, penalties or restrictive conditions that are not
imposed on others: ibid.; see also Andrews, at pp. 173-174.

[46] Justices Wagner and COté then addressed competing views advanced
with respect to the third element. Must a commission or complainant show a
“causal connection” between a prohibited ground and the differential treatment
experienced, or did it suffice that the ground was a factor in the objectionable
treatment? They concluded that requiring a causal relationship was problematic,
preferring terms such as ‘Iaetoj” or “connection”:

49 In a recent decision concerning the Human Rights Code, LS.O.
1990, c. H. 19, the Ontario Court of Appeal found that it is preferable to use
the terms commonly used by the courts in dealing with discrimination, such
as “connection” and “factor”: Peel Law Assn. v. Pieters, 2013 ONCA 396
(Can.Lii), 116 OR. (3d) 80, at pam. 59. Tn that court’s opinion, the use of
the modifier “causal” elevates the Lest beyond what is required, since human
rights jurisprudence focuses on the discriminatory effects of conduct rather
than on the existence of an intention to discriminate or of direct causes: para

60. We agree with the Ontario Court of Appeal’s reasoning on this paint.
Moreover, this Court used the term “factor” in a recent decision concerning
British Columbia’s human rights code: Moore, at para. 33.

51 A close relationship is not required in a discrimination case under the
Charter, however ; to hold otherwise would be to disregard the fact that,
since there may be many different reasons for a defendant’s acts, proof of
such a relationship could impose too heavy a burden on the plaintiff. Some
of those reasons may, of course, provide a justification for the defendant’s
acts, but the burden is on the defendant to prove this. it is therefore neither
appropriate nor accurate to use the expression “causal connection” in the
discrimination context.

52 In shod, as regards the second element ofprimafade discrimination,
the plaintiff has the burden of showing that there is a connection between a
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prohibited ground of discrimination and the distinction, exclusion or
prcfcrence of which he or she complains or, in other worth, that the ground
in question was a factor in the distinction, exclusion or preference. Finally, it
should be noted that the list of prohibited grounds in a. 10 of the Charter is
exhaustive, unlike the one in the Canadian Charter. City of Montreal, at
pam. 69.

[47) Justices Wagner and Câté were careful however, to confirm that the
move away from causation terminology did not equate to a burden of proof less
than the balance of probabilities (par& 55 and 56).

Bombardier stands for the following propositions:

(a) the adverse effect or differential treatment need not be based solely on
the prohibited ground of discrimination the prohibited ground need
only have contributed to it (Pant 48);

(b) a complainant need prove a “causal relationship” or “causal
connection” or a “close relationship”, and terminology suggesting
such should be avoided. As there may be many different factors
contributing to a defendant’s acts, it would place too heavy a burden
on a complainant to require a “causal” or “substantial” relationship
(Pam 50-5 1);

(c) a complainant need only prove that the prohibited ground was a
“facto?’ in, or “connected” to the adverse impact or differential effect
(Para. 49-50 and 52).

In Stewart v. Elk Valley Coat Corp., 2017 3CC 30 (CanLii), Stewart worked in a mine
operated by Elk Valley CoaL Corporation driving a loader. The mine operations were
dangerous, and maintaining a safe worksite was a matter of great importance to the employer
and the employees. To ensure safety, the employer implemented a policy requiring that
employees disclose any dependence or addiction issues before any drug related incident
occurred. If they did, they would be offered treatment. However, if they failed to disclose
and were involved in an incident and tested positive for drugs, they would be terminated.

Stewart used cocaine on his days off and did not tell his employer that he was doing so, He
testcd positive for drugs and later said that he thought he was addicted to cocaine. His
employer tenninated his employment. Stewart through his union representative argued that
lie was terminated for addiction and that constituted discrimination under section 7 of the
Alberta liwnan Rights, Citizenship and lvfulticulturalism Act.

The Alberta Human Rights Tribunal held that Stewart was temiinated for breaching the
policy, not because of his addiction. Its decision was affirmed by the Alberta Court of



9

Queen’s Bench and the Alberta Court of Appeal. The decision was ultimately appealed tothe Supreme Court of Canada.

Then Chief Justice McLachlin wrote the majority decision. The issue she considered waswhether or not there was a change in the test for proving prima fade discrimination. Shestated at paragraphs 45 and 46 of the majority decision:

[45] First, I see no basis to alter the test for prima fade discrimination by adding
a fourth requirement of finding of stereotypical or arbitrary decision-making. Thegoal of protecting people from arbitrary or stereotypical treatment or treatmentthat creates disadvantage by perpetuating prejudice is accomplished by ensuring
that there is a link or connection between the protected ground and adversetreatment. The existence of arbitrariness or stereotyping is not a stand-alone
requirement for proving prima fade discrimination. Requiring otherwise wouldimproperly focus on “whether a discriminatory attitude exists, not a discriminatory
impact”, the focus of discrimination inquiry: Quebec (Attorney General) v. A,2013 SCC 5 (CanLii), [2013] 1 S.C.R. 61, at pan. 327 (emphasis in original).The tribunal expressly noted that proof of arbitrariness and stereotyping was notrequired, at pam 117.

[4ó] Second, I see no need to alter the settled view that the protected ground orcharacteristic need only bc “a facto?’ in the decision, It was suggested inargument that adjectives should be added: the ground should be a “significnnt”
factor, or a “material” factor. Little is gahied by adding adjectives to the
requirement that the impugned ground be “a factor” in the adverse fteathwnL Ineach case, the Tribunal must decide on the factor or factors that played a role inthe adverse treatment. This is a matter of fact, If a protected ground contributed
to the adverse treatment, then it must be material.

b. What is a Poisoned Work Environ sisent?

Even though our Act does not explicitly deal with what has been termed as “poisoned workenvironment”, it is well established that the atmosphere of a workplace can ground a findingof discrimination in the same manner as discriminatory treatment with respect to hiring, workallocation, or other aspects of employment.

In Dhillon v F. W. Woolworth C’o., 1982 Carswellont 4024 (Ont BOO (“Dhiilon”), Dhillonmade allegations of racial discrimination and harassment in a warehouse distribution centre,specifically against East Tndian cmployees. There was (not all of which were accepted asproven by the Board) racist graffiti in the bathrooms; an incident where an employee was runinto by a truck; widespread use of racial epithets and swearing; unfair work distribution inthat lighter jobs were given to white employees over East Indian employees; and a lack ofresponse by management to the issues of discrimination raised by employees.
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‘l’he Board accepted that racial name-calling was widespread throughout the warehouse and
held that [he atmosphere that resulted for East Indian employees in and of itself constituted
discrimination:

79 Verbal racial harassment, through name-calling in itself, is in my view
prohibited conduct under the Code. The atmosphere of the workplace is a “teim
or condition of employment” just as much as more visible tcnns of conditions,
such as hours of work or rate of pay. The words “term or condition of
employment” are broad enough to include tie emotional and psychological
circumstances in the workplace. There is a duty on an employer to take
reasonable steps to eradicate this form of discrimination, and if the employer does
not, he is liable under the Code. 1 find on the evidence that the Respondent (its
management knowing of the racial name-calling problem) did not take reasonable
steps to eradicate such form of discrimination toward the East Indian employees.

1...]

81 The Ontario Human Rights Code, Revised Statotes of Ontario, t970,
Chapter 318, as amended, provides:

4. (1) No person shall,
(g) discriminate against any employee with regard to any term or condition of
cmploymcnt..bccause of race... of such person or employee.

81 This clause c,cpressly prohibits the imposition of more, or less, onerous
duties of employment on employees according to their race. Likewise, it explicitly
prohibits the differential distribution of the rewards of employment to employees
according to their race, In my view, paragraph 4(1)(g) should also be interpreted as
a prohibition against un-welcomed racist remarks made by employers or other
employees, the words “term or condition of employment” being broad enough to
include the emotional and psychological circumstances in the workplace. An
employee may be thund to have been discriminated against even though that
discrimination did not take a visible form in the employec’s hours of work, duties,
advancement, or pay cheque.

112 As! have said, verbal racial harassment, through name-calling, in itself, is in
my view prohibited conduct under the Code. The atmosphere orthe workplace is a
“(cnn or condition of employment” just as much as more visible terms or
conditions, such as hours of work or rate of pay. The words “term or condition of
employment” are broad enough to include the emotional and psychological
circumstances in the workplace. There is a duty on an employer to take reasonable
steps to eradicate this form of discrimination, and if the employer does not, he is
liable under the Code. I find on the evidence that the Respondent (its management
knowing of the racial name-calling problem) did not take rcasonab)e steps to
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eradicate such form of discrimination toward the East Indian employees, and
specifically, toward the Complainant.

In ro,nwell v Leon’s Furniture Ltd., 2014 CarswellNS 331 Q’4S BOl) (“Cromwell’), the
complainant alleged that she was disciplined more harshly and frequently, as a result of her
race, than other employees at the same level of employment. The Board concluded that her
race was a factor in this treatment even though not all of the comments she was exposed to
were overtly racialized and that “the on-going negative commentary in the workplace
constituted a form of discriminatory harassment based on racer (pam 294).

Adverse treatment based on race may be proven or inferred from a pattern of objectionable
behaviour that poisons the work environment or establishes harassment. The “nature,frequency and severity” of the objectionable behaviour should be considered in determining
whether there is harassment or a poisoned work environment. Depending on the nature and
severity of the objectionable behaviour, an isolated incident may not be sufficient, but this is
a factual determination in each case.

It has been clear since the decision of the Supreme Court of Canada in Robklaaud v. Canada
(Treasury Board) (1987) S.CJ. No. 47 that an employer is obligated to provide a work
environment which is free from prohibited discrimination and that an employer is liable to
impacted employees when a discrimination free environment is not provided. The Supreme
Court in Robichaud used the phrase “poisoned work environment” to describe work
environment tainted with prohibited discrimination:

ii ....the central purpose of a Human Rights Act is remedial - to eradicate anti
social conditions without regard to the motives or intention of those who
cause them.

15. It is clear to me that the remedial objectives of the Act would be stultified if
the above remedies were not available as against the employer. As
MacGuigan J. observed in the Court of Appeal, [1984] 2 P.C. 799, at p. 845:

The broad remedies provided by section 41, the general necessity for
effective follow-up, including the cessation of the discriminatory
practice, imply a similar responsibility on the part of the employer.
That is most [page 941 clerrly the ease with respect to the
requirement in paragraph 4l(2Xa) that the person against whom an
order is made “take measures, including the adoption of a special
program, plan or arrangement .... to prevent the same or a similar
practice occurring in the future”. Only an employer could fulfil such
a mandate.

MacGuigun J’s comment equally applies to an order to make available the
rights denied to the victims under para. (b). Who but an employer could
order reinstatement? This is true as well of pan (c) which provides for
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compensation for lost wages and expenses. Indeed, if the Act is concerned
with the effects of discrimination rather than its causes (or motivations), it
must be admitted that only an employer can remedy undesirable effects:
only an employer can provide the most important remedy - a healthy work
environment In short, I have no doubt that if the Act is to achieve its
purpose, the Commission must be empowered to strike at the heart of the
problem, to prevent its reeun’cnce and to require that steps be tulcep to
enhance the work environment.

17 Hence, I would conclude that the statute contemplates the imposition of
liability on employct’s for all acts of their employees “in the course of
employment”, interpreted in the purposive fashion outlined earlier as being
in some way related or-associated with the employment. It is unnecessary to
attach any label to this type of liability; it is purely statutory. However, it
serves a purpose somewhat similar to that of vicarious liability in tort, by
placing responsibility for an organization on those who control it and are in
a position to hike effective (remedial action to remove undesirable
conditions

18 In the light of these conclusions, it is unnecessary for mc to examine the
allegations that the Crown would, in any event, be directly liable for
management’s failure to adequately investigate Robichaud’s complaints,
thereby perpetuating the poisoned work environment. At all events, this too
involves the acts of employees.

[Emphasis added]

In Jasien v Platy Enterprises Ltd 1989 CanLil 97 (SCC), the Supreme Court of Canada
used words like “intimidating”, “hostile”, “offensive” and “detrimentally affect[edj” to
describe a work environment tainted by discrimination rather than the word “poisoned”, At
p. 25 of the Internet report, the Court in Janzen stated:

I am in accord with the following dictum of the United States Court of
Appeals for the Eleventh Circuit in Heiuon i’ Dundee, quoted with approval
in the Mentor Savings Bank case:’

Sexual harassment which creates a hostile or offensive environment
for members of one sex is every bit the arbitrary banier to sexual
equality at the workplace that racial harassment is to racial equality.
Surely, a requirement that a man or woman ma a gauntlet of sexual
abuse in return for the privilege of being allowed to work and muke a
living can be as demeaning and disconcerting as the harshest racial
epithets.

Without seeking to provide an exhaustive definition of the term, I am of the
view that sexual harassment in the workplace may be broadly defined as
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unwelcome conduct of a sexual nature that detrimentally affects the workenvironment or leads to adverse job-related consequences for the victims ofthe harassment. (emphasis added)

In Naraine v Ford Motor Company of (‘anada (Ont. Bd. of Inquiry) (1996) 27 C.H.RR. Ii!230 (No. 4) (Out. Ed. lnq.) affid (1999) 34 C.H.R.R. D/ 405 (Ont. Gen. Div.) affid exceptregarding reinstatement (2001) 41 C.HJLR D/ 349 (Ont. C.A.) leave to appeal denied [2002]S.C.C.A. No. 69; Professor Backhouse throughout her decision used the term “poisoned workenvironment” to describe the racialized workplace of skilled tradesman worlcing at the Fordauto plant in Windsor, Ontario. Her finding of a “poisoned work environment” was basedonly on evidence of racial slurs and racial graffiti in the workplace.

Professor Backhouse in Naraine at p. 26 refers to an early line of cases which declined torecognize that racial slurs alone were unlawful if for example, there was only evidence of oneracial slur or for example, if the board characterized the verbal racial abuse as “shop talkwithin the plant” for which the employer was not responsible unless the racial abuse became“a condition of the employment situation” and something “more than personal interplaybetween the employees,”

Professor Backhousc in Narainc at p. 27 states:

Our cage can be distinguished from these earlier decisions, sinec the racial slursand graffiti at Ford were so widespread and continuous as to become a “term orcondition of employment,” samething that even these earlier boards recognizedcould constitute unlawftil conduct However, counsel for the Commissionrequested that this board do more than distinguish the current case. She arguedthat I should expressly decline to follow these early decisions on the basis that theadjudicators did not appreciate (lilly the impact that words can have in fomentingand sotidifving racial discrimination in the work place. I awcc with this. It isintellectually dishonest to continue distinguishing this earlier line of authoritybased on factual differences. In fact name-calling_ and graffiti should berecognized for their inherent detrimental impact on racial eciuality in the labourforce. (Emphasis added)

‘ills was explicitly acknowledge in Ohullon v W Woolworth Co. Ltd (1982), 3C.H.R.R. D/743 (Ont. 3d. of Tnq.) atDI76O:

Verbal racial harassment, through name-cnllin, in itself, is in my viewprohibited conduct under the Code. The atmosphere of thc workplace is a“term or condition of employment” just as much as more visiblc terms orconditions, mich as hours of work or rate of pay. The words “term orcondition OF employment” are broad enough to include the emotional andpsycholoicat circumstances in the workplace. There is a duty on theemployçr to take reasonable steps to eradicate this form of discrimination,
and if the employer does not he is liable under the Code.
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In Smith v. Afenties c!uysler, 2009 HRTO 1936 (CanLil) (“Smith”) the Human Rights
Tribunal of Ontario on November 13, 2009 at pnra. 151, stated:

The purpose of section 7(2) of the Code is to protect employees from sexual
harassment and this includes inappropriate sexuaHzation of the workplace. Human
rights iurisnmdenee has long accepted that the “emotional and psychological
circumstances in the workplace” which underlie the work atmosphere constihate
part of the terms and conditions of employment: see Dhillan v. F. W. Woolworth
Co. (1982) 31 C.H.R.R. D/ 743 (Ont. Ed. Inq.) at pant, 6691 and Moffat i’ Kinark
Child & Family &‘rvices (1998) 35 C.H.RJtD/ 205 (Ont. Bd. Inq.) (“Moffatt”). II
is well settled law that the prohibition against discrimination in s. 5(1) affords
employees the right to be free from a poisoned work environment in relation to
Code-protected grounds. If sexually charged comments and conduct contaminate
the work environment, then such circumstances can constitutc a discriminatory
term or condition of employment contrary to both section 5(1) and 7(2) of the
Code: see Cugliari v. Telefficiency Corporation 2006 HAlO 7 (CunLil) and
Moffatt, supra. (Emphasis added)

In Gough v CR. Falkenhcun Backhoe Services, 2007 NSHRC4, Chair llodder stated at
paragraphs 64-68 of the decision:

64. 1 find that Mr. Cough has made out a prima Jack case of discrimination
based on race and colour, 1 find that Mr. Cough’s race was an operative element
in the conduct of his employer Falkenham and his co-workers towards him. In
analyzing the totality of the evidence presented at the tnquiiy I find that racism
was present in the Falkenham workplace. The cvidence of Keven Shaw was
detailed and credible regarding many of the specific instances of racism to which
Mr. Cough testified. Mr. Shaw clearly stated that he heard racist comments being
made in the workplace and that racist comments were directed towards Mr.
Cough. Mr. Shaw is still employed at Falkenhwti and continues to work with the
employees whose testimony he contradicted. He had nathing to gain from
testifying at this inquiry. I find that Mr. Shaw’s testimony to be compelling and
where it conflicts with the testimony of John MacNeil, Glen Pierce and Angela
Falkeuham, [prefer the evidence of Mr. Shaw.

65. The burden now shifts to Falkenham to show that its actions and the actions
of its employees were not discriminatory. I find that Falkenham has not
demonstrated any rational or credible justification for the conduct of its
employees. As mentioned earlier in this decision, the attempts to characterize
some of the racist comments as being phrases from old English were contrived
and quite frankly offensive. I tind that Falkenham has not demonstrated that its
employees’ actions were not discriminatory.
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66. On a number of occasions Falkenham employees testified that “nobody
meant anything” by the comments and that there of joking around in the
construction industry.

The Irrelevance of Tntention

67. It is settled law that intention is not a factor meriting consideration in
Human Rights Law.

68. lii the Nova Scotia racial discrimination case, Downey i’. Metropolitan
Transit Commission, [1991] N.S.H.R.B.T.D. No. 1, the Board reaffirmed the
irrelevance of intention in Iluman Rights Law stating atp. 6:

“Finally, a most important and significant reason not to require
‘intention’ is the Human Rights Legislation itself. The Act is remedial.
It is not designed to punish or suggest moral turpitude, It is designed to
prevent discrimination, both direct and systemic.”

As Board Chair I must consider the evidence and determine if it is more probable than not
that race and association based on race can be inferred as the reason or part of the reason for
the differential treatment of the Complainant, and, also, whether the Complainant’s work life
was impacted by his reasonable perception of discrimination. The Hoard must consider
whether the Complainant’s assessment of the situation was reasonable under the
circumstances.

C. Discrinzbwtion Based on Association

In 11111 v Misener, 1997 CanwcUNS 590 (NS 801) (“Misener”), the compLainant alleged
discrimination on account of her association with African-Canadians, when a potential
landlord told her that he would not rent an apartment to her if she was going to have people
there who were black. The landlord did not know that the complainant’s children were
African-Canadian when he made the statement, hut the Bonid determined that there had been
discrimination on account of association in any event:

53 1 find it is not necessary for Mr. Misener to have actual knowledge of Ms.
Hill’s association with African-Canadians in order to find he discriminated against
her on the basis of her association with African-Canadians contrary to the
provisions of the Nova Scotia 1-luman Rights Act My reasons are the following.

57 The definition of the Nova Scotia Human Rights Act specifically excludes
the need for intention. The opening of Section 4 states “for the purposes of this
Act a person discrim’mates where the person makes a distinction, whether
intentional or not ...“. To find that Mr. Misener had to have actual knowledge of
Ms. Hill’s association with “coloured people” in order to find that he discriminated
against he would impart a level of intent that is not required by the Act.
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58 IEMr. Misener had to have actual knowledge of Ms. Hill’s association with
“coloured people” it would place far too high a burden on association
discrimination cases. Furthennore, it would be contrary to the spirit of the Act.
Mr. Misener overfly and directly stated the condition upon which his apartment
was available to rent to individuals. There was nothing subtle about his statement.
This is exactly the type of discrimination which the Act attempts to prevent. To
find that this is not discrimination because Ms. 11111 did not subsequently advise of
her association with “coloured peonle” would be contrary to the spirit and intent
of the legislation. [flmphasis added)

Misener suggests that establishing discrimination on account of association is no more
complicated than establishing, first, that the complainant has an association with someone
that falls under a prohibited ground, and second, that the complainant had a burden imposed
upon him or her as a result of that association.

Carrying this analysis over to the present matter, allegations of a poisoned work environment
and racial harassment should be treated no differently. To establish aprimn fade case under
this framework, Y.Z. must prove that he suffered a burden from the allegedly poisoned
environment and racial harassment (or HRM’s failure to investigate and respond to
complaints of discrimination) because of his association with his wife and other minorities.
As per Misener, complicating the analysis more than this would not be consistent with the
remedial purpose of the Act, which is to be interpreted liberally.

iL Duty of the Employer to Reasonably Investigate

Much of Y.Z.’s complaint turns on HEM’s alleged unresponsiveness to issues of
discrimination that were raised by him and others on various occasions and FIRM’s alleged
failure to discipline employees responsible for the inappropriate behaviour.

It is well established that implicit within the tight to discrimination-free employment and a
harassment free workplace, is an obligation on employers to take reasonable steps to ensure
that these rights arc not compromised.

A leading case on an employer’s duty in this regard is Laskowska v Marine/and of Canada
Inc., 2005 I{RTO 30 (“Laskowska”), which involved a human rights complaint based on
sexual harassment. Specifically, the complainant alleged that her complaint of sexual
touching was not reasonably responded to by her employer and therefore her rights under the
Ontario Human Rights Code were infringed. Although the ease involved an instance of
sexual harassment as opposed to racial harassmenL, the underlying analysis remains the same
in either instance.

The Tribunal held that not imposing a positive duty of investigation on an employer would
make the human rights granted under the Ontario Code “hollow”. It went on to explain the
approach that should be taken when considering an employer’s response to complaints of



17

harassment on account of a prohibited ground, which includes six criteria of “corporate
reasonableness”:

1511 Subsection 5(l) of the Code provides that “Eveiy person has a right to equal
treatmcnt with respect to employment without discrimination because oLsex.”
The Tribunal and the courts have included in that right, such things as the right to
a discrimination-free environment, or a non-poisoned workplace, even though it
does not explicitly state that in the concisely worded general anti-discrimination
provision of subsection 5(1). From that general workplace anti-discrimination
clause flows other obligations, such as the duty not to condone or ibrther a
discriminatory Act that has already occurred (see Payne) and the duly on an
employer to investigate a complaint of discrimination.

[52) 1 agree with Vice-Chair Laud’s statement in Moffal v. Kinark Child and
Family Services, [1998] O.H.R.8.LD. No. 19, at pam. 234:

Human rights jurisprudence has established that an employer is under a duty
to take reasonable steps to address allegations of discrimination in the
workplace, and that a failure to do so will itself result in liability under theck: Dhillon v. F. W Woolworth Company (1982), 3 C.H.R.R. 0/743;
Olarle v. DeFilippis and Commodore Business Machines Ltd. (1 982),3
C.H.R.R. 011705; Persaud v. Consumer Distributing Ltd. (1990), 14
C.H.R,R. 0/23.

[53] It would make the protection under subsection 5(1) to a discrimination-free
work environment a hollow one if an employer could sit idly when a complaint of
discrimination was made and not have to investigate it. If that were so. how coula
it determine if a discriminatory act oceurrcd or a poisoned work environment
existed? The duty to investigate is a “means” by which the emplayer ensures that
it is achieving the Code-mandated “ends” of operating in a discrimination-free
environment and providingjtq employees with a safe work environment.

[. ..]

[58] Having determined that the Code is engaged here and that Marineland owed
a duty to Ms Laskowska to reasonably and adequately respond to the alleged
incident of August 13, 1999, I turn now to an analysis of whether Madneland
discharged that obligation.

[59) The six criteria of corporate “reasonableness” in Wall have been adopted in
previous dccisions of the Board of Inquiry. I adopt a conflated version of them.
The criteria are:

(1) Awareness of issues of discrimthafion/harassmenl, Policy, Complaint
Mechanism and Training Was there an awareness of issues of discrimination and
harassment in the workplace at the time of the incident? Was there a suitable
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anti-discrimination/harassmcnt policy? Was there a proper complaint mechanism
in place? Was adequate training given to management and employees;

(2) Post-Complaint: Seriousness, Promptness, Taking Care of its Employee,
Investigation and Action: Once an internal complaint was made, did (lie employer
treat it’ seriously? Did it deal with the matter promptly and sensitively? Did it
reasonably investigate and act; and

(3) Resolution of the Compluint (including providing the Complainant with a
Healthy Work Environment) and Communication: Did the employer provide a
reasonable resolution in the circumstances? If the complainant chose to return to
work, could the employer provide her/him with a healthy, discrimination-free
work environment? Did it communicate its findings and action to the
complainant.

160] While the above three elements are of a general nature, their application
must retain some flexibility to take into account the unique facts of each case. The
standard is one of reasonableness, not correctness or perfection. There may have
been several options - all reasonable - open to the employer. The employer need
not satisfy each element in every ease in order to be judged to have acted
reasonably, although that would be the exception rather than the norm. One must
look at each element individually and then in the aggregate before passing
judgment on whether the employer acted reasonably. [Emphasis added]

The corollary of this analysis from Laskowska was concisely summarized by the Tribunal in
Toop v Canadian Union ofPublic Employees, 2014 IRTO 145;

1122) What is clear from its origin in the employment area is that the duty to
investig1itc is not a free-standing obligation under the Code. Rather, it is the
means by which an employer ensures that it is complying with its obligation to
provide a disedminafion-&ee work environment under s. 5(1) oFthe Code.

[123] As a corollary of that, when the Tribunal finds that a respondent
breached the Code by failinR to investigate, it is really finding that by fth1ini to
investigate, the respondent has failed in its obligation to provide a discrimination-
free workplace (or by atenaion, perhaps, a discrimination-free service
experience). [Emphasis added]

In other words, there does not have to be a finding of underlying discrimination to find
liability against an employer under human rights legislation. A faiLure to properly respond to
allegations of discrimination in the workplace can lead to liability on an employer because
addressing allegations of discrimination in the workplace is part and parcel of providing a
discrimination-free workplace, whether a complaint of discrimination in any given case will
bear out or not. If no investigation is conducted, it is much harder to assess whether a
complainant’s rights to discrimination-free employment were upheld.
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The Board of Inquiry in Cromwell found that the duties set out in Laskowska had not been
satisfied and, as such, the employer should not escape liability for the differential treatment
of the Complainant or the work environment that she had been exposed to:

268 The Respondent is under an obligation to provide a healthy work
environment and that includes ensuring that its employees are not subjected to
discriminatory comments at work-related social fimotions, whether by othcr
employees or guests. The law is clear in this respect. (See, for example, the
Laskowska decision referenced at a later point in these reasons).

391 For the above reasons, I have concluded that the Complainant was subjected
to discriminatory comments and differential treatment by the RespondenL The
Respondent is liable under the Human Rights Act for the actions of its employees,
as was held in Robichaud. it was appropriate for the Respondent to have
investigated the allegations. I acknowledge that an investigation ought not to be
held to a standard of perfection. However. the manner in which the complaint was
investigated and concluded fhils to meet a fundamental leveL of reasonableness in
the circumstances. There was also a lack of awarcncss respecting discrimination
in the workplace that contributed to what occurred. The Respondent, therefore,
cannot avoid liability on the basis of its response to the complaint. [Emphasis
added]

e. Vicarious Liability

In (laugh v CR. Falkenharn Backhoe Services, 2007 NSHRC4, Chair Hodder
made the fo[lowing findings at paragraphs 70-74 of the decision:

70. It is well established that employers are liable for the discriminatory acts of
their employees because only employers have the ability to provide a harassment-
free working environment. In the decision of the Supreme Court of Canada,
Robichaud v, Canada (fleasu,y Board) [1987] 2 S.C.R. 84, the Court discussed
an employer’s liability for the discriminatory acts of its employees in the context
of providing a workplace free from discrimination. Given that Human Rights
Legislation is remedial, it is important that the entity which has the ability to
address and eliminate discriminatory conduct to be held liable. The Court held:

“.,.if the Act is concerned with the effects of discrimination rather than
its causes (or motivations), it must be admitted that only an employer
can remedy undesirable effects; only an employer can provide the most
important remedy — a healthy work environment...

I would conclude that the Statute contemplates the imposition of
liability on employers for all acts of their employees ... It is unnecessary
to attach any label to this type of liability; it is purely statutory.
However, it serves a purpose somewhat similar to that of vicarious
liability in tort, by placing responsibility for an organization on those
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who control it and are in a position to take effective remedial action to
remove undesirable conditions,

White the conduct of an employer is theoretically irrelevant to the
imposition of liability in a case like this, it may nonetheless have
important practical implications for the employer. ... An employer who
responds quickly and effectively to a complaint by instituting a scheme
to remedy and prevent recurrence will not be liable to the same extent,
if at all, as an employer who fails to adopt such steps. These matters,
however, go to remedial consequences, not liability.

71. A poisoned work environment may constitute discrimination under the Act.
In Hinds v. Canada Employment and Immigration Commission [198B], 10
C.H.LD. No, 13, a complaint dealing with racial harassment, the Tribunal held
that an employer is not obligated to maintain a “pristine working environment”,
however:

There is a duty upon an employer to take prompt and effectual
action when it knows or should now of a co-employees’ conduct in the
workplace amounting to racial harassment. ... To satisfy the burden
upon it, the employer’s response should bear some relationship to the
seriousness of the incident itself. ... To avoid Liability, the employer is
obliwited to take reasonable steps to alleviate, as best it can, the distress
arising within the work environment and to reassure those concerned
that it is committed to the maintenance of a workplace free of racial
harassment” (p. 8).

72. Furthennore, even if an employer is unaware of the discriminatory acts of its
employees, it is not absolved from liability for that individual’s discriminatory
conduct. In Smith v. Zenith Security and Investigation Limited, [20021
B.C.H.R.T.D. No. 25, the employer claimed to be unaware of the discriminatory
conduct of his employee. The Tribunal relied on Robichaud, supra, to find the
following at pant 32:

“I accept that Mr. Steffunson may not have known anything about the
individual Rcspondcnt’s conduct towards Ms. Smith. However, Zenith
is not absolved from liability for the individual Respondent’s conduct
towards Ms. Smith due to the failure of Zenith staff to tell him about it
Employers are vicariously liable for discriminatory acts of their
employees because only employers have the ability to provide a
harassment-free working environment.

73. The three basic elements that must be satisfied if an employer is to avoid
liability were set out by the Tribunals in Francais v. C.P. Rail (1985), 9
C.H.R.D./4724 which was adopted by the Tribunal in Hinds, supra, as follows:
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I. That the employer did not consent to the commission of the act or
omission complained of;

2. That the employer exercised dl due diligence to prevent the act or
omission from being committed; and

3. That the employer exercised all due diligence subsequently to
mitigate or avoid the effect of the act or omission.

74. The law is clear. Falkenham is liable for the discriminatory conduct of its
employees against Mr. Sough. I find that Angela Falkenham was aware of the
discriminatory conduct of Falkenham’s employees towards Mr. Gough.

f Credibility and Reliability

One of the most &equently-vited passages concerning the assessment of witness credibility
comes from the British Columbia Court of Appeal in Faryna v Chorney [1952), 2 DLR 354:

The credibility of interested witnesses, padicularty in cases of conflict of
evidence, cannot be gauged solely by the test of whether the personal demeanor of
the particulas witness carried conviotion of its consistency with the probabilities
that surround the currently existing conditions.

in short, the real test of truth of the story of a witness in such as case must be its
harmony with the preponderance of the probabilities which a practical and
informed person would readily recognize as reasonable in that place and in those
conditions. Only thus can a court satisfactorily appraise the testimony of quick-
minded, experienced and confident witnesses, and of those shrewd persons adept
in the half-lie and long and successM experience combining skillful exaggeration
with partial supprcssion of the truth.

Again, a witness may testify what he sincerely believes to be true, but he may be
quite honestly mistaken. For a trial judge to say I believe because Ijudge him to
be telling the truth,” is to come to a conclusion on consideration of only half the
problem. In truth it may easily be self-direction of a dangerous kind.

A more recent statement of the well-established factors for assessing witness credibility has
been articulated by the Alberta Court of Queen’s Bench at paragraph 70 of Leach v
Canadian Blood Services, 2001 ABQB 54:

1. The witness’s evidence should be the first considered on a “stand done”
basis. In this regard, [the trier of Thct should consider] factors such as firmness,
memory, accuracy, cvasiveness, and whether the witness’s story is inherently
believable.

2. If the witness’s evidence survives the first test above, the assessment moves
on to a comparison of that witness’s evidence with the evidence of others and
documentary evidence.
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3. Finally, the court must determine which version of events, if conflicting
versions exist, is most consistent with the “preponderance of probabilities which a
practical and informed person would readily recognize as reasonable in that place
in those conditions.”

There is, as well, a distinction between credibility and reliability. The Honourable Justice
Doherty in K v. Morrisey, 1995 Carswcll ONT 18 (ONCA) stated:

33 Testimonial evidence can raise veracity and accuracy concerns. The former
relate to the witness’ sincerity, that is his or her willingness to speak the truth as
the witness believes it to be true. The latter concerns relate to the actual accuracy
of the witness’ testimony. The accuracy of a witness’ testimony involves
considerations of the witness’ ability to accurately observe, recall and recount the
events in issue. When one is concerned with a witness’ veracity, one speaks of
the witness’ credibility. When one is concerned with the accuracy of a
witness’ testimony, one speaks to the rcli:ibffity of that testimony. Obviously
a witness whose evidence on a point is not credible cannot give reliable
evidence on that point. The evidence of a credible, that is honest, witness
may, however, still be unreliable. In this cage, both the credibility of the
complainants and the reliability of their evidence were attacked on cross
examination. (Emphasis added)

In Naraine v Ford Motor (‘ompany of Canada (Ont. Bd. of Inquiry) (1996) 27
C.FLItR. 1W 230 (No.4) (Oat. Bd. Inq.) aWd (1999)34 C.H.LR D/ 405 (Oct. Gen.
Div.) aTd except regarding reinstatement (2001) 41 C.H.R,R. 0/ 349 (Ont C.A.)
leave to appeal denied [2002] S.C.C.A. No. 69, at p. 11, Professor Backhouse said
the following about credibility:

Given the inconsistency in testimony, it has been necessary to make many
assessments of credibility. Counsel for all parties were diligent to point out the
inconsistencies in the testimony, often asserting that inconsistency was fatal to
credibility. I do not think that this is necessarily determinative in every case.
Other factors, such as demeanor, may occasionally be more compelling than
absolutely consistent description and recall. Some witnesses may vary the words
and phrases they choose to describe their experiences and yet be fundamentally
accurate about the crucial aspects of the events in question. Other witnesses may
tell exactly the same story in exactLy the same terminology over and over again,
and yet be constructing complete fabrications.

In Naraine Professor Backhouse accepted the credibility of Mr. Naraine regarding
the core elements of this evidence and at p. 17 described Mr. Naraine’s testimony as
follows:

Mr. Naraine testified that during his time at Ford, he experienced continuous
racial harassment in the form of racial graffiti, slurs, comments and “jokes”.
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Giving this testimony was extremely difficult for Mr. Namine, who was forced to
stop frequently, his voice breaking with emotion. He was reduced to tears as he
described how angry and ashamed he had been. It is also fair to say that Mr.
Naraine was not a witness who found it easy to communicate his thoughts
verbally. Counsel for the Respondents seized upon this, arguing that Mr. Naraine
was not a credible witness in part because of the incoherence of his repLies and
wavering responses to various questions.

3. TilE EVIDENCE

a. The Walter DominLv Years

It was the evidence of Y.Z. that prior to commencement of his work at Metro Transit in 1979,
he began living with his wife,’ At the time of the wedding he was working night
shills at Metro Transit. Y.Z. made a request a week in advance of his wedding day to Walter
Dominix, his genera] foreman, to have the night of his wedding oft by permission. it was the
evidence of Y.Z. that Mr. Dominix did not grant his request, the result of which was he bad
to find someone else to work his shift, and he had to pay them for working the shift It was
the evidence of YE. that getting time off to get married was typically not a problem. It was
the evidence of Y.Z. that after his marriage to his wife,’ who Mr. Dominix knew was
black, his treatment by Mr. Dominix became different.

In cross examination Y.Z. stated that Mr. Dominix would have seen his wife,

_____

dropping him off aL work for two years prior to their wedding date. He also acknowledged
receiving a letter, being Exhibit “28”, ‘rab “1”, where he was reprimanded for not coming
to work after being denied a request to be off by permission in May of 1982.

There was evidence from other witnesses on the difficulty of obtaining time off by
permission from Mr. Dominix. Steve Gillis, a former superintendent in the Maintenance
Department, testified that when he asked Mr. Dominix for time oft for his wedding, he was
told to see Mr. Dominix a week in advance at which time he was given four of the seven days
that he requested.

Albert Burke was a former storesman supervisor at Metro Transit. lie had worked under Mr.
Domitilx for a time. His evidence was he did not have any issue with Mr. Dominix aside
from some difficulty getting some time off to be best man at a wedding. Mr. Burke’s
evidence was that Mr. Dominix told him he could not tell him whether he was authorizing the
time off until the day before, which resulted in Mr. Burke taking a vacation week to ensure
that he would be able to attend.

It was the evidence of Y.Z. that he did not get promotions and receive training that he felt he
was entitled to while he was supervised by Mr. Dominix. It was his evidence that he had to
fight to obtain training authorized by Mr. Dominix, but he could not provide any specifics.
As well, he could not provide any details of being denied any promotions. The only example
that Y.Z. could provide was a circumstance in which Ray Bmshett received a day time job
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that he believed lie was entitled to, because he had been working there longer than Mr.
Brusheti. His evidence given on June 15, 2016 at page 40 of the transcript, suggests the
reason why he didn’t get the position and Mr. Bnishett did was “Walter Dominix liked him
more so than me”. It was noted, as well, on crass examination that Mr. Dominix had been
sending him warning letters about his attendance at work over a twelve-year period
according to the letters. Y.Z’s health issues pie-date his wedding, although Y.Z.’s
explanation for his poor attendance was because he was being treated differently and
unfairly, and that it “makes you sick. It makes you off sick”. (Transcript, June 15, 2016,
page 57—58).

II was Y.Z.’s evidence that Shapir Rhathena was promoted under Mr. Dominix to a foreman,
and that “Shapir snuck into that position otherwise he would never have got that position as
supervisor” (Transcript, June 15, 2016, page 100). However, there was no other evidence led
to support the proposition that Mr. Ohathena got the job over Y2 because of a violatiQu of
the Act.

Ii. The 508 Club Incident

Cathy Martin is currently a buyer for Procurement at Metro Transit. She was employed as the
store rooms’ clerk at the JIsley Avenue location from 1992 until 2000. She then became a
buyer. Ms. Martin’s evidence was that she ceased working at llsley Avenue in 2010 when
she moved to another Metro Transit facility. She attributes this move partially to the
behaviour against fellow employees based on race (transcript, March 7, 2016, pages 168-
169)

Cathy Martin testified that she was friends with Y.Z. and his wife, — and attended
events outside of work with them, including a fUneral, dances at Strawberry Hill in Halifax,
with other employees from Metro Transit; and visited Y.Z.’s trailer at a camp ground, and
other social events.

Ms. Martin described one particular event in the late 1990’s, which was a harbeque put on by
the “508 Club” at a mechanic’s home in Dartmouth. The “508 Club” was a club which
existed outside of work, for unionized Metro Transit workers. There was a fee paid to be a
member of the social club. Ms. Martin, who was a member of the club, attended with her
husband and invited Y.Z. and his wife, to attend with them.

has black skin and has a Band Status Card. Her mother was a member of Acadia
First Nation arn$ - identifies her own and her father’s race as African Nova Scotian

It was the evidence of Ms. Martin that she heard Mr. Maddox comment loudly towards Y.Z.
and his wife ‘tyjlIO invited those people here?... We don’t want those ldnd of people here, they
weren’t invited”. (Transcript, March 8, 2016, page 403). It was the evidence of Ms. Martin
that Y.Z. and his wife left after the comment was made, and Ms. Martin interpreted the
comment as meaning that Mr. Maddox did not want anyone of “colour” at the party.
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Y.Z.’s evidence concerning this incident was very similar to that of Ms. Martin. Further, theevidence of his wife,’ - in describing the 508 barbeque was very similar to that of Ms.Martin, although she did state in addition to the comments attributed to Arthur Maddox byCathy Martin, that Mr. Maddox slated “blacks are not welcome”, did not know whoArthur Maddox was, but testified that he was identified for her by her husband, Y.Z. ArthurMaddox in his evidence denied that this incident occurred, however, there are serious issueswith the credibility of Mr. Maddox, which will be addressed later in this decision.

a - The Phone Call Incident

Y.Z.’s wife,

_____

testified about an incident which involved her trying to leave a phonemessage for her husband, Y.Z, at Metro Transit. This incident occurred after the barbcpieincident, She needed to reach him. She called Y.Z. on Burktey Gallant’s phone, who wasY.Z.’s supervisor at the time, which was located in his office, She stated that Mr. Maddoxanswered the phone and was mde with her on the phone. His tone of voice was loud andaggressive. - wrote a letter of complaint to Paul Beauchamp, who was a supervisor atMetro Transit, about the incident, which is found at Exhibit “2”, Tab “H”. She stated in thisincident occurred on Thursday, October 26, 2000. She said the message for Y2. wasimportant. She said Arthur Maddox answered the phone with a “whae’, in a loud andaggressive tone of voice. Sbe paused and asked if she could speak to Y.Z. Her evidence wasthat he replied “No” she stated that she responded to him “No” and then he replied “he’sbusy”. She asked him to get Y.Z. to call his wife at work please and then he responded “in amoment”.t_ - — ended up contacting her friend, Cathy Martin, who passed the message on
to Y.Z.

Steve Liddard provided an Affidavit stating (hat he was present in the office during the call,Arthur Maddox and Burkley Gallant gave evidence that Burkley Gallant was not presentduring the call. It was evidence that Burkley Gallant usually answered thetelephone in his office.

______tstifled

that the phone call incident was racist, because ofher experience with Arthur Maddox at the barbeque. Her evidence was that Arthur Maddoxsaid at the barbeque “Blacks were not welcome” (Transcript, April 19, 2017, page 40).

Although Mr. Beauchamp told Y.Z. to tell his wife that Arthur Maddox had been terminated,there was no formal follow up by Paul Beauchamp with in relation to the complaintuntil four years later.

Y.Z. testified that:

Q. I — I believe you gave some evidence that when Arthur Maddox was
lerminated that Mr. Beauchamp told you to tell Ms. ... that Mr. Maddox had
been terminated?

A. Yeah. He stopped me in front of Burkley Gallant’s office that day and
told mc to — he said, “Tell your wife I hope she’s happy that Arthur Maddox is
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— is — been fired.” So then I was at the fountain there so then ho turned around
and then he turned right back around again and he made the comment — he said
“I wanted him gone — terminated, but Mike Hartlen fought to keep him — to
keep his job” and then he went to...

Q. Okay.

A. . . .down towards his office.

Q. So I — t take it that it would be fair to say you interpreted that Mr.
Beatebamp telling you to tell that part of the resolution of the
phone call was in his termination?

A. Well to melt was but it wasn’t--it wasn’t the...

Q. It wasn’t a letter to her but it was a communication with you to tell
hcr?

A. Well it’s a poor way to do it

There was a letter received by — after the release of the Risley Report, which was two
years after the event. The letter dated January 16, 2004 was signed by Paul Beauchamp and
it stated “we took your complaint to Arthur.. - and appropriate action was taken”.

d. The Bus IncidenE

Y.Z.’s position was in paragraph 11 of his Complaint, that Mr. Maddox “blamed me and my
wife for his dismissal. That I believe that this was an attempt to get revenge”.

Y.Z testified that Arthur Maddox tried to mn him over with a bus on October 10, 2002. This
was Y.Z.’s lint day back to work following a workplace injury, and after Arthur Maddox had
been reinstated.

It was the evidence of Y.Z. that he was standing at the back of the garage on the back of the
10 and it lines (near the exit door while clear of any buses) watching the parking lot for a
mechanic who was coming to pick up his truck. Flis evidence was that he looked and saw a
bus “aimed right to?’ him. Mr. Maddox was driving the bus. Y,Z. testified that “it appeared
to be that he was going to run me over so I jumped out of the way, I jumped back, jumped
out of the way. He went by me, 1 can remember him going by me and then I can remember
him laughing, laughing and I felt the wind of the bus as at went by”.

Y.l. testified that he reported the incident to Mike Hartlen that morning. He also testified
that Mike Hartlen did not investigate the complaint.
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In cross examination Y.Z. acknowledged that he may not have been looking towards the lane
where Mr. Maddox drove through with thc bus while standing in the garage, He further
acknowledged that he could not prove the incident happened and there is a good possibility
that Mr. Maddox could not have been able to veer straight at him, if he was driving a larger
bus.

Y.Z. admitted that a standard forty-foot bus maneuvering through two sets of doors would be
able to complete an arc, but not a swerve towards him. Because of the distance of the bus
and the area in the garage, there was not enough room for the bus to change its path and
swerve at Y.Z. Y.Z. also admitted in his evidence that he should have seen the bus coming
through the door, he was not paying attention. Y.Z. testified that he did not see the bus
coming through the first set of doors, he did not know whether or not or to what extent it
might have veered in his direction, and it was unlikely, based on the evidence of the distance
in the bays and the length for a bus to actually be able to swerve towards him to hit him.

In cross examination Y.Z. stated that he did not hear a horn being sounded as the bus was
going through the exit door, nor did the bus stop at the exit door (Transcript, April 22, 2017,
page 143). He also testified that it was a 500-series bus that was purchased in British
Columbia, which is a smaller bus and would have been able to swerve at Y.Z. within the
garage.

Arthur Maddox testified about the alleged bus incident and denied that ho tried to run Y.Z.
over with the bus, or tried to scare him with the bus. He fiuther testi fled that the first time
that he heard the allegation was in 2014 when he received Y.Z.’s complaint for the first time.

Mike liartlen testified that he had no recollection of the alleged incident where Mr. Maddox
tried to run Y.Z. over with the bus.

Della Risley testified about the bus incident. Her evidence was that Y.Z. disclosed this
incident to her and she believed that Y.Z. “genuinely believed that Mr. Maddox was hying to
hit him”. Her evidence was that she concluded that Mr. Maddox had been attempting to
scare Y2. because she did not have Mr. Maddox’s side of the story. Ms. Risley testified that
her report would have been better if she had recommended that this allegation be
investigated. She wrote in her report (Exhibit “2”, tab ‘21”, page 31):

That Y.Z. has possibly been subjected to some retaliation from Arthur
Maddox for his... support of diversity in HRM. In this regard lam thinking of
the incident in which Mr. Maddox swerved the bus he was driving towards
Y.Z. in an apparent effort to frighten Y.Z.

In 2003, as part of Della Risley’s investigation and subsequent report, Mike Hartlen was
given the date of November 2Q02 as the time of the bus incident. He was asked to check his
records. Mike Hartlen reported to Della Risley that he had no memory of being told about
the incident by Y.Z. and that he could not find any records of being told about it.
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Steven Gills gave evidence about the types of buses in rotation at FIRM at the time of the
incident, being Exhibit 37. It was his evidence that at the time the 500 series British
Columbia bases were a standard length of forty feet. Metro Transit records supported that
there were some thirty-foot commuter buses in service at that time. Mr. Gills also gave
evidence concerning the bus garage area, being Exhibit 36, and photographs of the garage,
being Exhibits 38 and 39. It was Mr. Gulls’ evidence that based on the size of the buses that
wcre in use at the lime, and based on the measurements within the garage, that it was not
physically possible for Mr. Maddox to attempt to run Y.Z. over with the bus. It should be
noted that although Mr. Gills did testify in a straightforward manner, he certainly does not
have any particular expertise to substantiate those conclusions other than a common-sense
analysis.

a Wet Paper Towel Incidents

Y.Z. testified that when he was using the toilet at work and, in particular, was there for a long
period of time because of his health issues, that wet paper towels were thrown over the
cubicle at him. He alleged that this occurred for racist reasons.

f Mediation with Bnrkley Gallant and Conducted by Chris McNeil — Workplace
Rights complaint

On or about January 12, 2004, Y.Z. filed a workplace rights complaint, a copy of which is
found at Exhibit “2”, Tab “ib”. In it, Y.Z. alleged that he was harassed by his supervisor,
Burklcy Gallant, and that there was unfair distribution of work within his shop. In particular,
he was given more difficult “dirty” work to complete. Most of the allegations in the
workplace rights complaint dealt with issues that were addressed in the Della lUsley Report.
However, there was an added allegation that Y.Z. did not get a tim impact gun on or about
November 18, 2003, when other individuals in his shop were receiving them. Burkley
Gallant made the decision as to who would receive the tire impact guns. Y.Z. kept a record
of who was being assigned what work on a daily basis from November 19, 2003 until
December 18, 2003. Because of his complaints about how Burkley Gallant treated him, Scott
Sears took over as Y.Z’s foreman on or about December 8, 2003; however, in his complaint
Y.Z. alleged that he observed Mr. Sears and Mr. Gallant confer on December 17, 2003 over
work assignmcnts.

It was the evidence of former Deputy Chief of Police, Chris McNeil, that he was appointed to
conduct a 2004 investigation and mediation of the workplace rights complaint. The focus of
Y.Z.’s allegation was in relation to unfair work distribution, specifically against Mr. Gallant.

Laura (Gay) Nolan was tasked with organizing the statistical analysis of the work
assignments in the Brake Shop. She was assisted in this task by Steve Cillis, who obtained
the information from internal records, as to the assignment of and frequency of brake jobs
versus other types of work. Laura (Gay) Nolan in 2004 was employed as a Labour Relations
Specialist in the human Resources Dcpartment of FIRM and was assigned to the Police
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Department. She became a Senior Human Resource Consultant in April 2003, and had
previously worked with Mr. McNeil on investigations.

It was the evidence of Mr. McNeil that the Brake Shop was a very challenging work
environment, and upon his review of the Della Risley Report, it was clear to him that the
front-line supervisors did not hilly appreciate or understand their role in workplace rights. It
was his evidence that the supervisors saw the role as more passive than what he did. In
particular, they thought the role was to report things up the chain of command, and it was Mr.
McNeil’s position that the front-line supervisors had a responsibility to intcrvene
immediately. It was also his evidence that supervisors did not feel supported by
management. He noled a lack of training for front line supervisors and a gap between
supervisors and management, which required additional training to fill.

It was the evidence of Y.Z. that he felt pressured and coerced into signing the mediated
agreement prepared by Laura (Gay) Nolan and mediated by Chris McNeil between himself
and Burkicy Gallant. Y.Z. gave detailed evidence of the devastating emotional impact and
stress that he experienced by participating and signing of that mediation, and the after affect
that the conclusion of the mediation had on him aflcr he left where the mediation was
conducted, However, the only evidence that Y.Z, has to support his view of how he was
treated by Mr. McNeil in the mediation process was his own. Chris McNeil clearly denied
any attempt to coerce or bully Y.Z. into signing the mediated agreement. Laura (Gay)
Nolan’s notes were part of the Inquiry record and she testified, as well. Ms. Nolan listened to
the mediation and made contemporaneous notes during the meeting from an adjoining room.
Her notes and testimony do not eonfrm Y.Z.’s version of events.

Burkley Gallant testified at the Board of Inquiry about the Workplace Right’s complaint filed
by Y.Z. It was his evidence that everybody got as equal work as he could give out, and that
Y,Z. did not get more dirty work than anyone else. Mr. Gallant stated that the only
explanation that he got from Mr. Hartlen for the switch between himself and Scott Sears was
that Y.Z. wanted to be in the Brake Shop without Mr. Gallant as his supervisor.

In relation to the 2004 mediation, it was Mr. Gallant’s evidence that he did not recall Ms.
Gay being present. Tie recalled Y.Z. being “calm and receptive” during the mediation and
there was nothing out of the ordinary about Y.Z.’s composure when the Agreement was
signed. He did not recall Y.Z. wanting to leave the mediation. Mr. Gallant did not remember
Y.Z.’s interaction with Mr. McNeil during the mediation, but testified that Y.Z. and Mr.
McNeil had gone into a room by themselves before the Agreement was signed at the end of
the day. lie also stated that Y.Z. and Mr. McNeil had lunch together without Mr. Gallant.

g. Lug Nut Incident

Y.Z. filed a Workers’ Compensation Board accident report on June 27, 2004, found at
Exhibit ‘2”, Tab “62”. lie alleged an injury to his back and neck, shoulders and back, and
cited injuries due to emotional stress due to his ongoing work situation. WCB on July 19,
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2004 advised NRM about Y,Z.’s allegations that a lug nut was thrown at him at the work
place. Mike Hartlen in a written response to WCB advised that he heard that “one of the
worker supervisors had said that the worker had said that a en-worker was throwing wheel
nuts. When he asked the worker to pursue it further the worker did not want to”.

Mike Hartlen in his evidence had no recollection of the incident.

The evidence of Y.Z. found in the transcript of April 22, 2017 at page 247 was:

But I can remember working away working on the front part of the bus the
next thing I how bang, off the wait, something bangs off the wall, hit the side
of the bus and just misses my head.

Y,Z. further stated:

Yes I took the wheel nut, the exact one that someone throw and took it right
down to Mike Haftien’s office and gave it to him and told him what happened,
explained to him what happened (Transcript, April 22, 2017, page 248).

This incident occurred after the work place rights complaint It was Y.Z.’s evidence that he
was working on ten hoist in the Preventative Maintenance Shop.

There is no evidence as to who threw the lug nut and what the motivation was for doing so.

Ii. Garbage on Work Bencli

Y.Z. testified that on various occasions his work bench was covered with garbage, which was
similar to what was being done to Mr. Buckle. His evidence was these occurrences coincided
with his various meetings with HRM. He testified that if something was going on racially
usually he or Mr. Buckle were being targeted (Transcript, June 13, 2016, pages 124—126). It
was his evidence that he did not report these incidents, because at that point it was “a waste
of his time complaining, because they, being FIRM, were not doing nothing anyway”
(Transcript, September 19, 2016, pages 26-27),

I. David Buckle

David Buckle is a mechanic and is limit. He was hired on June 5, 2000 at the lIsley Avenue
location on the night shift. He worked there until January of 2007. Mr. Buckle left his job at
Metro Transit in 2007 for a number of reasons, one being having a better opportunity to have
a day shift, but primarily he left because of the work environment

In his evidence Mr. Buckle stated that a number of incidents occurred which he took
exception to. He also stated that he was a known associate of Y.Z. in the workplace, even
though they worked different shifts. They would speak at shift change over.
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The first incident, which was on his first night shift, involved Wayne Swinimer who said “so
you’re the f-ing new guy”. “And he kind of gave me the Miranda Act right there as to how
things were ran.., and that 1 dare not step out of that line” (Transcript of Evidence, March 9,
2016, pages 493-494).

The second involved Mr. Buckle’s on the job training. His evidence was that the training he
received was inadequate because the person training being, Everett Cleversey “more or less
walked away” (Transcript, March 9,2016, pages 510-511).

Mr. Buckle testified that his tool box was damaged by a ball-pin hammer and he bad a dinky
truck glued to it. He also testified as to a monster thick being glued to his work box with the
word “quit” written on it (Transcript, March 9,2016, pages 527-528).

Mr. Buckle testified that his own personal tools would go missing. Further, the air hose that
the was supplied by IIRM had razor blades slots cut into it by someone rendering it useless
and the trouble light that he was given had part of it super glued together (Transcript, March
9,2016 pages 524-525). Further, Mr. Buckle testified that there was writing on the bathroom
wall stating “beware of the Buckle bus, perception is deception” (Transcript, March 9, 2016,
pagc 531).

The last incident was in relation to Arthur Maddox, who made derogatory comments about
his hair, which was tong and was typically in a ponytail. When Mr. Buckle asked Mr.
Maddox not to make the comments, Mr. Maddox started yelling and threatened to hurt him
(Transcript, March 9,2016, pages 536-538):

So I was doing my write up and he looked over kind of like this and he said,
“quite the do going on there this morning,” referring to my hair. My ponytail
or what not. I said to Arthur, “Arthur, I really don’t — I really don’t like that.
You know that — the comments that you make.” And with that he kind ofjust
started yelling and by then Scott Sears had heard the — well he made sure that if
you weren’t deaf you would be by that came out and he said, “the
altercation,” and be said “what’s going on?” you know so I — I made the
comment that — that Arthur had said this and told him what had happened and
you know — I mean he was right in my face you know (Transcript, March 9,
2016, pages 536 -537).

Mr. Buckle testified that he reported these incidents to his immediate foreman, Mike Hartlen,
at the time they occurred. He also gave a statement to Rob Kirby regarding concerns of
harassment and discrimination, being Exhibit “2”, Tub “40”. Mr. Buckle gave a statement to
a Human Rights Officer, which he testified was true and accurate. He stated in that statement
that be was concerned about retaliation from management for what he had said in the past,

Mr. Buckle testified that he was present at an incident at the Stores counter where Walter
Seroul and Randy Symonds wore having a conversation about coal mining and working
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underground. Mr. Seoul stated “that was nigger work and for whops” (Transcript, March 9,
2016, pages 567-568).

Arthur Maddox testified about his relationship with Mr. Buckle. It was his evidence that he
and Mr. Buckle’s relationship was “pretty good up until the hairdo part”. It was Mr.
Maddox’s evidence that he told Mr. Buckle that he had a “nice do”. He testified, as well, that
Mr. Buckle had “beautiftil hair”. Mr. Maddox denied threatening Mr. Buckle with violence,
but he stated that he did not speak to Mr. Buckle again after he was suspended for this
incident.

Cathy Martin testified that there was an incident which involved Danny Deal, a mechanic at
Metro Transit. Mr. Deal stood on the floor in Preventative Maintenance and hollered for
everyone to hear that he would not train “no good-for-nothing Indian”. (Transcript, March 7,
2016, pages 257—258)

Y.Z. testified that around the time Dave Buckle was supposed to receive his training in the
Brake Shop, Danny Deal and Steve OWls said words to the effect of”t won’t be training any
ftzcking Indians”. Further, it was the evidence of David Buckle, who showed Steve Gulls, his
supervisor, the writing on the men’s washroom wail “beware of the Buckle bus, perception is
deception”, that Steve GIIHs told Mr. Buckle to clean the writing off the washroom wall. Mr.
Buckle was not the cleaner.

Evidence was also given that some mechanics would describe a job done poorly or
mistakenly as being “Buckled”.

It was the evidence of Steven Gillis, as well, in relation to the comments made by Wayne
Swinimer to Mr. Buckle, that similar type of comments had been made to him when he
started work at Metro Transit. His evidence was that it was a union shop that a mechanic hy
the name of Cart Lewis said to him, as he was walking by the foreman’s office, “and he
abruptly stopped me in my tracks and said, ‘you better slow down because you are making us
took bad” (Transcript, October 20, 2016, pages 44—45). As well, Mr. Gillis testified that he
did not reftise to train Mr. Buckle, that he had not heard anyone else saying that they would
not train him. His evidence was Eliot he trained Mr. Buckle on three or four different
occasions, including helping him out on the shop floor after Mr. GiRls became a supervisor.
In relation to the “Beware of the Buckle Bus” writing, it was Mr. Gillis’ evidence that the
incident occurred on night shift and there was no cleaner on duty. Therefore, employees
would be expected to do their own cleaning (Transcript, October 20,2016, pages 170—171).

Both Steve Gillis and Burkicy Gallant testified that Mr. Buckle’s work was not up to
standard. In particular, Mr. Gallant stated that the expression “got Buckled” described ajob
left over from Dave Buckle (Transcript, April 20, 2016, page 173), and that the expression
“got Buckled” was a reference to the fact that “because they would expect that things would
be dirty, incorrect that there would be problems with the job11.
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j. Randy Synwnds

Agreed Statement ofFacts

According to the agreed statement of facts, on April 29, 2001, Randy Symonds, an African
Nova Scotian employee working in the parts department, complained to his supervisor Jim
Burgess that on April 28, 2001, Arthur Maddox had threatened him with physical violence
[the truth of this allegation was not admitted by HRMJ.

Copies of FIRM Notes for the Maddox mediatio&arbitration hearing and Mike Hartlen’s
notes of April 23 and 30 and May 2, 2001 formed part of the agreed Statement of Facts.
Mike Harden’s notes of April 30, 2001 record that Arthur Maddox admitted that he had
threatened Randy Symonds with physical violence and that Arthur Maddox stated “I’ve been
this way for X amount ofyears, I’m not changing the way I am.”

Mike Harden’s notcs of May 2, 2001 record that Randy Symonds complained that he had
many prior instances with Arthur Maddox using racial slurs and other discriminatory
remarks, as many as six — seven times a week and that on at least one occasion Arthur
Maddox had stated to Randy Symonds:

“Why do wc have you here? [insinuating that Randy who is a visible minority,
doesn’t deserve his job, and that his kind are not welcome here’

Mike Harden recorded in a written statement signed by hint on November 1, 2001, that on
May 2, 2001, Mike Hartlen told Arthur Maddox that his employment was terminated
effective immediately. The November 1,2001 statement also recorded that on May 14, 2001,
Shift Foreman Shapu (sic) Bhathena had stated that he was not present on April 28, 2001
during the incident between Arthur Maddox and Randy Symonds, but Mr. Bhathcna had
heard Arthur Maddox state at lunch that day:

Racism, racism, should be a law that you can shoot somebody and get away
with it

On May 9, 2001, Mike Hartlen, Maintenance Supervisor, signed a letter to Mr. Maddox,
confirming the termination of his employment effective May 2,2001.

Mr. Maddox filed a grievance against the termination of his employment The grievance of
Mr. Maddox was settled at a mediation hearing on April 16, 2002 and confirmed by a
mediation award dated April 19, 2002.

The May 14, 2003 Report of Della Risky at p. II, states that on October 24, 2001, Mike
Flartlen emailed Shapir Bhathena about rumors Mike Hartlen had heard about an incident on
the weekend between mechanics Ray Brushett, Paul Lapierre, Dave Randle on one part and
Randy Symonds, stores employee, on the other and another incident bctween Shapir
Bhathena, mechanics foreman and Randy Symonds.
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The October24, 2001 email response &om Mr. Bhathena Slated in part:

Yes Mike, as you hear things so do I. The only thing I can do is be mitral (sic)
and be with them at the counter as much I can and then things don’t happen.

Randy Symonds died on Monday, January 15, 2007 and on Wednesday January 17,2007, the
Halifax Mall Star published a newspaper article regarding Randy Syrnonds.

IL Evidence — Cathy Martin

Cathy Martin testified about her observations concerning Mr. Symonds. She stated that he
was African Nova Scotian and worked as a Stores Room Clerk. In ffict, he took over her job
when she went to the supervisor position. She stated in her direct evidence;

Q. How did Randy Symonds appear at an emotional level about how he
felt about how he was treated at Metro Transit?

A. He couldn’t believe that in the professional workplace that we were
working in that he could be subjected to the type of environment of being
treated with disrespect, bullied, and racist slurs sent against him right from the
beginning of his time being there, and to the point of not accepting him to he
there.

The work environment became — leading up to before Randy came to work
there it became a very poisonous environment. And so they didn’t — some of
the people that worked there didn’t respect or accept diversity, and they made
that well-known to different employees of different race and they discriminated
against difterent races. (Transcript. March 7,2016, page 160)

It was the evidence of Ms. Martin that Randy Symonds confided in her and she mentored him
in his position as Stores Room Clerk.

It was the evidence of Ms. Martin that Mr. Symonds was “stressed”, “emotionally upset” and
“didn’t know where to turn or what to do in order to eliminate this kind of behaviour towards
him because he definitely wasn’t doing anything to warrant this type of behaviour inflicted
on him”. Ms. Martin provided an example of what she observed with the treatment of Mt.
Symonds from the beginning of his employment:

Q. So can you try and just briefly summarize what type of mistreatment of
Randy Symonds that you witnessed? Without getting into specific incidents
and so on can you just kind of — is that possible for you to kind of give a...

A. Well, right from the beginning t can remember — I’ll use Arthur Maddox
for one of the persons that — when we were introducing Randy to the different
staff that would come the different employees that would come to the counter
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to interact and get their parts or ask whatever, we would introduce, you know,
“This is our new employee, Randy,” and one of the first things that Arthur said
to him is, “[low did you get the job here?” And in the line of, like — and also,
“1 suppose we’re all going to end up getting one of you working here.” That
type of comment towards Randy. Like, didn’t welcome him or anything like
that He said, “How did you end getting the job here?” “How did you get this
job?”

Q. Okay

A. And in the line of, like “1 suppose we all have to have one.” Meaning black
race in the workforce...

Q. Did you witness this particular incident?

A. Yes, I did.

It was Ms. Martin’s evidence that she filed a grievance because of Mr. Maddox’s behaviour.
Further, Ms. Martin testified that certain individuals showed Mr. Symonds disrespect
including Arthur Maddox, Steve Liddard, Danny Deal and Carl Hood. All of these
individuals were mechanics. It was her evidence that they contributed to the “poisonous
atmosphere” at Metro Transit. Further, it was Ms. Martin’s evidence that the poisonous work
environment escalated when Mr. Symonds started in the Stores Room in 2000.

iii. Evidence o(Steyhanie Wright

Ms. Wright is a former Stores Room employee at Metro Transit. She currently works at
fiRM as the administrative assistant to the manager of Corporate Fleet. Ms. Wright started
working at Metro Transit in 1999 in the Stores Room and beside Ms. Martin. tt was the
evidence of Ms. Wright that Mr. Maddox wntdd come to the Stores Room counter and say
“get me that part boy”. This was a comment made by Mr. Maddox to all of the Stores Room
employees; however, Mr. Symonds took the comments more personally because of his race.
ft was the evidence of Ms. Wright that Mr. Symonds told her about “Baby Hitler” graffiti on
the bathroom wall and that “everybody was talking about it”.

Ms. Wright described an incident where she spoke to Mr. Maddox in the hallway and Mr.
Symonds came into the Store Room shut the door of the office and started yelling at her, and
then smashed his fist into the inbox. Her evidence was that Mr. Symonds was sent home that
day.

She also stated that Mr. Symonds was very paranoid about racial issues. She stated that his
personality was not consistently stable. She described the way people wore treated at Metro
Transit as “normal everyday stuff’. Her evidence was that although it “wasn’t acceptable
(she) didn’t feel it had to do with race”.
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iv. Evidence ofArthur Maddox

Mr. Maddox testified that his relationship with Mr. Symonds was not the best and that he
treated him the same as the other Stores Room counter personnel. Mr. Maddox admitted
threatening Mr. Symonds with violence and he said that he had anger issues at the time. He
stated he went over the counter at Mr. Symonds and Mr. Symonds crawled up into the fetal
position in anticipation of the assault. He did not rccall telling Mr. Symonds not to report
him for being racist. Mr. Maddox stated that he could not recall stating “there should be a
law that you can shoot someone and get away with it”. He later testified that he could not say
for sure LLjf he said it or not” (Transcript, November 15, 2016, page 23). It was Mr.
Maddox’s evidence that Mr. Symonds fabricated portions of Mr. Symonds’ complaint in
respect to this incident and including attributing to Mr. Maddox saying the words “suck me
boy”. Mr. Maddox stated, as a result of questions asked by the Board Chair, in his evidence
that he did not think calling a black person ‘tot’ had any kind of racial connotation to it.

v. Evidence ofBurkky Gallant

Burkley Gallant, in his evidence, stated that the complaints about how quickly Mr. Symonds
got parts for them, and he did comment “there is millions of parts in there, it takes a while for
people to learn”. He also stated that Walter Seroul used the word “nigger” in front of Mr.
Symonds on or about August 11,2002.

vi. Evidence ofSteve Gulls

Mr. Gulls testified that on the weekends there was difficulty hying to get Mr. Symonds onto
the Store Room counter. He also testified that although he never had any issues with him,
there were times where there were issues with getting him to go to the Store Room counter to
get parts.

vii. Emails

The Board of Inquiry did not have the benefit of hearing Mr. Symonds testi&; however, a
number of his cmails were admitted as part of the evidence, and the appropriate weight to be
assigned to them will be determined as part of this decision.

In an email of ftandy Symonds dated April L4, 2001, he complained that Arthur Maddox
repeatedly came to the counter and spoke to him in the manner of a stereotypical black “New
Yo± ghetto dweller”.

There are a number of emails that were admitted into evidence between Randy Symonds and
others in the workplace. I admitted the emails in a voir dire and I found that they were prima
fade admissible and that the weight and purpose of admissibility were issues that I would
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decide. The statements are as follows:

Exhibit “2”, Tab “1”, the report of Mike Hartlen;

Exhibit “2”, Tab ‘21”, the report of Della Risley, page 19, first paragraph;

Exhibit “2” Tab ‘22”, email of Randy Symonds to Jim Burgess;

Exhibit ‘2”, Tab ‘24”, email of Randy Symonds to Albert Burke and Bitt Hallowell;

Exhibit ‘2”, Tab ‘27”, email of Randy Symonds dated November 11, 2001;

Exhibit “2”, Tab “28”, email of Randy Symonds dated November 13, 2001;

Exhibit ‘2”, Tab “29”, report of Bill Hallowell, page 2, second last paragraph;

Exhibit “2”, Tab “30”, email of Randy Symonds to Dale MacLellan;

Exhibit 2” Tab “30”, email of Randy Symonds dated November 8,2002;

Exhibit “2”, Tab “26”, email of Paul Fleming to Randy Symonds;

Most, if not all, of the information contained in the above-noted exhibits are corroborated by
other individuals. In relation to Exhibit “I”, Tab “14”, Mike Harden testified in relation to
these notes. In relation to Exhibit ‘2”, Tab “21”, this is a first version of the Della Risley
Report. Ms. Risley testified as to the preparation of the Report. Exhibit “2”, Tab ‘22” is an
email of Randy Symonds to Jim Burgess which sets out the incident which resulted in Mr.
Symonds being discharged. The description of the assault that Randy Symonds provided in
his email to Jim Burgess is as follows:

Arther Maddox comes to the counter and we makes eye contact and
immediately says to me suck me boy, suck me boy’ (twice). Rather calmly, I
asked Arthur why is it whenever you come to the counter, why do you always
have to have something ignorant to say to me and said to Arther that I wanted
him to stop this. This seemed to irritate him greatly, and immediately replied
that I had better not go to the foreman and say that he was being racist towards
me. ... Auther went away yelling flick off, t assume this was for me apparently
there wasn’t anyone else around but me and Darrel Gerrald. In any event,
Auther comes back approximately a half hour later, I happen to be down back
working and he yells down and before I even get half way up the isle he points
and says over here. Arthur said if I went to the foreman and said that he
was being racist towards mc that there would be physical violence and I
would he getting hurt...

[Emphasis added]
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It is important to note that Mr. Symonds’ version of events as set out in his email is not asbad us the evidence of Mr. Maddox. Mr. Symonds’ email does not describe Mr. Maddoxjumping over the counter and chasing after Mr. Symonds and Mr. Symonds dropping to theground into the fetal position. I accept the evidence of Mr. Maddox. However, there areportions of this email, in particular, the cxpression “suck me boy”, Mr. MaddoK’s rudebehaviour and his attempts at intimidation, that arc corroborated in the testimony of others. Itherefore, admit this Exhibit.

In relation to Exhibit ‘2”, Tab “23”, both Mr. Bhathena and Mr. HarUen testified about thework environment and their dealings with Mr. Symonds and Mr. Maddox.

In relation to Exhibit “2”, Tab “24”, which is an email of Randy Symonds to Albert Burkeand Bill Hallowell, this email confirms Mr. Symonds’ difficulties with Shapir Bhatena,which Mr. Bhathena spoke to as did other witnesses and, as well, describes the incidentwhere Arthur Maddox arrived after hours when he was working for Detroit Diesel to obtainparts. There was evidence from Mr. Bhathena and Mr. Hartlen about this incident.

Exhibit “2”, Tab ‘27” is an email of Randy Symonds to Charla Williams, Dale MacLellanand Ocri Kaizer, which set out background information about the work environment. Exhibit“2”, Tab “28” is an email which describes Mr. Symonds perception of work difficulties hewas experiencing with Derek Smith and Shapir Bhathena. Exhibit ‘2”, Tab “30”, secondparagraph, page two and Exhibit “2”, Tab “33” and Exhibit ‘2”, Tab “34” providebackground information concerning Mr. Symonds’ perception of what his work environmentwas.

I have enough direct evidence either through the agreed statement of facts, the contents of theDella lUsley Report which was covered in the evidence of Ms. Risicy, the evidence ofStephanie Wright, the evidence of Arthur Maddox, the evidence of Cathy Martin, and otherwitnesses to corroborate (a) Mr. Symonds’ perception of his treatment of the workplace; and(b) that there were negative actions taken against him because of his race. Therefore, thoseemails are admissible to provide background information for my consideration. I amprepared to rely on those emails for the limited purpose of concluding that Randy Symondsperceived that he was a victim of discrimination based on race in the workplace and that theoral evidence of a number of witnesses support my finding that Mr. Symonds was sovictimized. Further, the evidence of Arthur Maddox confirms a significant amount of thewritten information contained in the emails.

k Evidence ofan Alleged Poisoned Work Environment

I Writing on the Bathroom Wall

In October 2001 there was graffiti written on the bathroom wall at Metro Transit, which
stated “all minorities not welcome, show you care, burn a cross — a member of Baby Hitler”.
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This writing occurred at the time when the union members were taking a vote to determine
whether or not Arthur Maddox’s grievance filed as a result of his termination would go to
arbitration.

It was the evidence of Y2. and Mike Hartlen that the offending writing was removed
immediately. Mike Hartlen testified that subsequently cameras were put up around the
facility to prevent a possible reoccurrence and to increase monitoring of the bathrooms. It
was the evidence of Mike Hartlen that Metro Transit “put cameras pretty much everywhere
that we legally could” (Transcript, October 25, 2016, page 46). Mike HartLen further
testified:

Unfortunately, like I said, we weren’t allowed to puL cameras in there, but
anytilng that was out of the bathroom, we managed to sort of mitigate and
reduce some probably eliminate because of the cameras. But getting that stuff
on the bathroom wall was kind of an oddity one that you reaDy couldn’t catch
who was doing it. I mean, you don’t follow people into the washroom, but you
by to get rid of it as soon as you see it and that’s what we thought we could do
with the maintenance supervisor going in there daily and just monitoring it and
wiping it off or taking cleaner and wiping it oft or painting over it if it was
scratched in or whutever. (Transcript, October 25, 2016, page 81 —82)

It was the evidence of Y.Z. that he was unhappy about the lack of investigation. His
evidence was that he took a photo of the writing; he did not provide it to management nor did
he even advise management that it eAistcd. He never filed a written complaint about the
incident. He never made any inquiries about what was being done about it. He testffied that
he figured out who had written it by the hand writing that be had seen on the bulletin board,
but he did not bring it to management’s attention. His evidence was that the culprit had a
unique way of writing “y” and that he subsequently saw a note on a bulletin board with a
backwards “y”, he did not go to management to seek investigation. Y.Z. did confirm that
FIRM acted to remove the writing immediately.

Stephanie Wright, who is a fDrmer Stores Room Employee at Metro Transit and who
befriended Randy Symonds, also testified about the bathroom wall writing incident. She
recalled in her evidence that Mr. Symonds told her about the “Baby Hitler” graffiti on the
bathroom wall and that “everybody was talking about it”. She reported it to her director,
because she believed it should have been resolved immediately. It was her evidence that she
did not know if any investigation was done. She testified that managers were not happy
about the writing.

it Evidence of Cathy Martin

Ms. Martin also provided general descriptions of the type of behavior she witnessed in the
workplace on regular basis:
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A.the lobhy, and that’s where we would go and have our meals. We’d all
sit up there. And a lot of the guys would go up there, the employees from the
Transit garage would go up front to have meals. So we’d sit down. And that’s
when conversations would be communicated, loud, profanity, racist remarks,
would call black people niggers, and make jokes or comments. And didn’t
never think that they were insensitive to anybody else around them that they
would make these types of comments or racist slurs. And disrespect people.
And if you said anything it didn’t matter, they still went off like they didn’t’
have to holding to anybody about it.

So you would have that kind of opportunity to hear that type of conversations
and statements and racial remarks made, Like I said, that’s how you learned to
know who’s racist and who’s not.

And then there was times that, being on the front counter all the Lime, you were
privy to conversations constantly with several guys standing together
conversing or a group. They could be making fun of Dave Buckle because
he’s a no-good Indian or you could hive a conversation pertaining to a no-
good nigger or a wagon burner.

And when people say those things, at times, it used to throw me off guard
when they would come up with — the first time I ever heard someone say
wagon burner, well, it kind of stops you, right? (Transcript of Evidence, March
7, 2016, pages 180—181).

It was the evidence of Ms. Martin that as the first female to work in the Stores Room, she had
to prove herself and she was treated with disrespect and subjected to sexism. Her evidence,
as well, was that Shapir Bhathena, who was an East Indian supervisor at URM, was made thn
of all the time, belittled and disrospcctcd. Ms. Martin described one incident with Danny
Deal, a mechanic at Metro Transit, stood on the floor in Preventative Maintenance and
hollered for everyone to hear that he would not train “no good-for-nothing Indians”. The
statement was made in relation to the training of David Buckle.

It was Ms. Martin’s evidence that (here were certain individuals, including Arthur Maddox,
Steve Liddard, Danny Deal and Carl Hood, who were all mechanics at Metro Transit and
contributed to the poisonous atmosphere in the workpLace. Ms. Martin, in her own words,
described the atmosphere at Metro Transit as being poisonous, attributing the environment in
part to discrimination in relation to colour or race and gender. Things worsened with the
hiring of Randy Symonds as Storeroom Clerk in 2000.

Cathy Martin in her testimony, identified a small core group of perpetrators when it came to
making racial comments in the workplace. However in cross examination she was unable to
provide evidence of wider spread use of racial comments outside of this core group of four or
five people, all of whom were associates of Arthur Maddox.
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The evidence of Cathy Martin was largely un-contradicted. She testified in a clear and
concise way. She bad a clear grasp and recollection of certain events which occurred, even
with the passage of time. Counsel was not able to shake her reeDilection of events in cross
examination. I find her to be a credible and reliable witness.

ilL Evidence ofStephanie Wright

Ms. Wright testified that:

And the aggressiveness, it was the behaviour in shop entirely, that’s what we
were all used to, the mechanics were rough and they come to the counter and
they treated you [ike that. Not that it was acceptable but that’s the way the
environment was there. And he didn’t tolerate it. 1 suppose maybe I was used
to it or hearing about it and he didn’t want to tolerate it. (Transcript, October
19,20L6,pages 111—112)

iv. Evidence ofPaul LaPiw,’e

Paut LaPierre testified about the sensitivity training that was conducted by FIRM. In
particular, he testified as to being kicked out of sensitivity training:

Q. Okay. Could you maybe first of all discuss what the sensitivity
training that’s being referenced there is?

A. Racial, racism.

Q. Okay. But in terms of the program, was it done were — was the
pm...

A. We were down at... Akerley Landing, I guess it would be.. ..she was
showing us films of the — what was going on down in the southern
states. And I said, yes, there’s no argument there is simple prejudice
down them, but this is Nova Scotia, we’re not that prejudiced.

[...]

Q. Okay. So you’re at this training session, and could you just, to the
best of your recollection, just slowly and to the extent that you can
explain what was discussed at the session?

A. We told her the films were wrong. That’s — you can’t teach what
happened some where’s else, you go to teach what happens here.
She didn’t like that, And then we said, “Well, we have issues with
why is it the coloured kids are paid to go to school and whites aren’t?

Q. So what do — what do you mean?
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A. Equal rights for everybody.

Q. So what do you mean by that comment?

A. Coloured families were getting a subsidy to put their kid in school.

[. .1

Q. Okay, So who — who raised that point, do you remember?

A. I believe it was Danny, but!— we all heard it before and we were just
saying, you know, if you’re going to treat racial.., treat us all the
same. Don’t say these ones are going to get this, these ones are
going to get nothing, these ones are going to get that. That’s not the
way it works, we’re all treated the same.

Q. Okay.

A. And that’s when she kicked us out.

[. .

Q. But can you just explain that to me again, like what you were
talking about seeing the people down south...

A. She wasn’t...

Q in the movie that she was showing you and you felt that wasn’t
applicable to you?

A. ft wasn’t applicabLe to Nova Scotia or Canada.... Yeah, this — this
these things these atrocities happened, nobody’s going to argue the
fact.. ..Nobody’s going to argue that. But that’s not the way it is
here.

Q. And then did -. and did you voice the opinion to her like that — when
the...

A. Yes.

Q black school children being subsidized was...

A. Was wrong.
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Q. it was wrong because it was not equal treatment in the sense of it
wasn’t identical treatment of blacks and whites, is that — that’s what
you expressed?

A. Yes.

Q. Okay. And so you didn’t — you didn’t choose to leave, she kicked
you out?

A. That’s correct.

[...]

Q. Can you remember how that came up? Did somebody interrupt the
trainer, or was it during the questions session?

A. Tt was during the queslion session, like we’re hying to explain to her
that you can’t put this stuff on, it’s not relevant. There’s issues thaL
we’re having in Nova Scotia where kids are just brought up wrong,
but that’s not racist. Like what happened back then was an atrocity,
it was bad, and the States were had for it. Canada has never been
that way.

[.. .1

Q, So you indicated that you thought that Miss — that Charla Williams
was the trainer, and you think she was fired later on for being moist,
wat that your evidence.

A. Yes.

Q. Do you feel that she was being racist at the session in showing these
films?

A. Overzea1ous, I guess would be the word, she was really, “We’ve
been discriminated since we were born, and this is the way it is
now,” and blab, blab, blab. That’s the impression we got.

Mr. LaPicrrc testified that he, Danny Deal, and perhaps several others were asked to leave for
disrupting the class. They then attended a strip bar until there was a drive for them back to
work. Mr. LaPierre testified thaL “it was better years ago” and explained by saying that a
person haLt to be careful with what they say now “even though we used to say it and it never
bothered anybody”.
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v. Other Evidence ofan Alleged Poisoned Work Environment

Mr. Gallant testified as to the use of the term “nigger up”. Mr. Sears testified as to Bob
Andrews referring to one individual under his supervision as “fticky”. Mr. Gulls testified
that Steve Liddani made reference to the “n word” and also confinned the use of the name
“ftcky” as a term referring to Martin Green, who was supervised by Bob Andrews. Albert
Burke testified that he did not hear racial slurs but it was no means “a real happy place to
work”, and that there was “a lot of cursing and people talking about each other”. lie testified
that the negativity remained until he retired in 2013. There was evidence given in relation to
the “Baby Hitler” writing on the wall and “beware of the Buckle bus” writing on the wall, as
well as the term “Buckled”. Danny Deal made a racist comment “1 won’t be training any
flicking Indians” at the time David Buckle started in 2002. This evidence was
uncontradicted. Further, Y.Z. testified that when Shupir Bhathena was promoted to Foreman,
Danny Deal slated in the presence of Mike Iiartlcn and Burkley Gallant “I won’t be taking
any orders from black Indians”. There was no evidence lead to contradict this statement
either.

Y.Z. gave evidence that there were postings on the bulletin board with jokes or pictures or
news stories which he found offensive. He slated the literature was posted on the bulletin
board that had “racial comments” that had “to do with minorities or stuff like that there”
(Transcript, April 20, 2017, page 43). He could not, however, provide specific examples of
the contents; however, he did testify that after sensitivity seminar occurred the posting of this
type of material stopped. There was evidence that a small group of mechanics used the term
“wagon burner” in reference to aboriginals. There is no evidence that this phrase was heard
by supervisors or said in the presence of Mr. Buckle.

Y.Z. was given the opportunity to go through the Mike Duophy training emptoyee list and
indicate who he felt was racist and why. ‘(2. in his evidence had the following to say about
Transit managers:

Q. Okay, well we’ll get to that in a second. But you’ve never heard any
of the managers saying anything racist.

A. No, not.

Q. And I put it to you you’ve never heard anybody tell you that they’ve
heard any of the managers say anything racist.

A. Yeah, I don’t remember anything directly that I heard or that come
from any of the managers, no, not through saying something or making a
comment or whatever type thing, yes. (Transcript, June 15,2016, page 72)
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Della Risley, in her evidence, made it quite clear that Halifax Metro Transit had a very
dysfimetional work place. She did not, however, see racism as being “rampant”. Ms. Risley
slated:

My investigation revealed to me serious incidents, in my mind, in my opinion,
of racism. And of course the sexism issue did come up, but that was not my
mandate. I saw a workplace where those incidents were occurring...

So I did see a workplace where racism and some sexism was occurring. I did
not see it as rampant. There were incidents of it. And 1 also felt that it was
being very poorly managed.. .They weren’t stopping that from happening. And
it was challenging to the other mechanics.

According to the Agreed Statement of Pacts, the Fleet Transit Service, Shared Services,
Operational Review 2002 Summary Report to Geri Kaiser, Director of Shared Services (“the
Operational Review”) was completed on October 31, 2002 by Abel Lazarus, Maria Medioli
and Cathie Osborne. The Operational Review was carried out between June 17, 2002 and
September20, 2002,

The Operational Review made the following finding and recommendations at p. 20:

E2 Negative workplace environment evidenced by incidents of conflict,
fear of repercussions for speaking up, inappropriate discipline and
perceived favouritism

Recommendation:
1. Continue to provide access to programs that focus on respect in the

work place and valuing cultural diversity.
Action Plan:

1. Provide training for all new staff in valuing diversity.
2, Develop an affmnative action plan for hiring practices that is

more reflective with the diversity of the community.
3. Creating working committees to discuss and resolve issues as

they arise. (Such as labour/management, peer group meetings,
etc.).

2. Continue the practice of no-tolerance policy for any infractions or
intolerance or disrespect

I Scott Sears

Scott Sears is a former supervisor at Metro Transit. He is currently employed as a
Superintendent with IIRM Corporate Fleet. He started working as a supervisor in 2002 at
Ilsely Avenue,
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According the agreed statement of facts, on March 25, 2003 at about 7:00 n.m., Foreman
Scott Scars was present when there was an incident between David Buckle and Arthur
Maddox at work.

On April 29, 2003 after an investigation had been carried out, Mike Hartlen sent Arthur
Maddox a letter which stated in part:

On March 25, 2003 you approached David Bucklc at approximately 6:50 am,
made inappropriate comments about his bait style and continued to harass and
threaten David when told by him to stop.

Mike Hartlen was Mr. Sears’ direct supervisor. Mr. Beauchamp supervised Mr. Hartlen. Mr.
Sears recorded conflict between Mr. Maddox and Mr. Buckle in an email (Exhibit ‘2”, Tab
“44”). Mr. Sears had heard Mr. Maddox’s voice raised and came to understand from Mr.
Buckle that the comments Mr. Maddox had made about his hair, which Mr. Buckle objected
to.

Mr. Sears testified that his relationship with Mr. Symonds at the workplace was good, but
that Mr. Symonds had accused Mr. Sears of not wanting to drive Mr. Symonds hDme, despite
the fact that they lived close together, because it was “a race thing”. Mr. Scars denied this
and told Mr. Symonds that he was not his main transportation to and from work, because of
the cost of running his vehicle but that he did not mind giving him a drive home on occasion.

it was Ivir. Scars’ evidence that prior to the training in November 2001 with Michael
Dunphy, that there was a general lack of respect between employees and employees and
supervisors. That there was just kind of a not willing to work together”. He testified that
there were supervisors who used the wrong language when talking to others, such as Bob
Andrews, who referred to one individual as “fticky”. Mr. Sears described Mr. Maddox as
arrogant and bullying. Mr. Maddox was also insubordinate a few times for not following
direction. Although Mr. Sears testified that he had never heard Mr. Maddox use the word
“nigger” he agreed it would not surprise him if he were told by someone that Mr. Maddox
had done so. Mr. Sears confirmed that he supervised Y.Z. for a period of time in December
2003. No confirmed, as well, that he was moved in a supervisor to the Brake Shop because
of a dispute between Y.Z. and Mr. Gallant. He also stated that complaints of unfair work
distribution were common among mcchanics at Metro Transit.

in. Steven Gihis

According to the agreed statement of facts, Steve Gillis started employment with Metro
Transit on June 24, 1990 as a part-time mechanic and he has bccn employed at Metro Transit
ever since, lie was hired by Walter Dominix.
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His current personnel files, contain no record that he was ever counseled or disciplined
regarding human rights mutters and contain no record that his supervisors had knowledge of
any human rights violations by him or had knowledge of any failure by him to discipline
employees committing human rights violations.

Steve Gulls is currently a Superintendent of Bus Maintenance at Metro Transit’s Burnside
FaciliLy. He started as a part-time mechanic in 1990 and moved to a full-time position in
1991, a relief part-time supervisor in 1996 or 1997, Fleet Manager in 2000 or 2001 and a
ftill-timc supervisor in 2002. lie became a Quality Analysist eight months after becoming a
fill-time supervisor. He remained in that role until 2014.

in relation to Mr. Buckle’s testimony concerning Wayne Swinimer’s comment to him when
he started at Metro Transit, Mr. Gulls stated that he thought that Wayne would say that to
“just about anyone who came in”) because it was a unionized workplace. His evidence was
that pranks were common in the workplace, and the he had been subject to some of these, as
well. Mr. Buckle came to Mr. Gillis to advise that Mr. Maddox had been making fin of his
hair. Mr. Gflhis told Mr. Buckle to speak to Mr. Maddox about it and to come back if there
were any further issues. Mr. Gillis then informed Mr. Harden. Mr. Gillis has no recollection
of thc writing on the bathroom wall concerning the “Buckle bus”, but was aware of the
“Baby Hitler” writing on the bathroom wall. His evidence was that he trained Mr. Buckle on
three or four different occasions and would help him out on the shop floor as supervisor. He
respected Mr. Buckle on a personal level. Mr. Gillis tcstifled that he recalled Steve Liddard,
the Shop Steward, making a reference to the “n word” and he told Mr. Liddard it was
inappropriate to use that word in the workplace, He recalled one employee’s name being
“flicky”. Bob Andrews was the supervisor who referred to Martin Green this way. He
stated, us well, he had heard the term “wagon burner” before but not at Metro Transit. lie
admitted that the work environment was a “rough” work environment, and there was lots of
foul language and cussing. He admitted, as well, that the fact that Mr. Maddox was
terminated aver threatening an employee created the perception of a poisoned workplace.

It was the evidence of Mr. GilUs that Mr. Symonds was treated by Mr. Maddox as “would be
Jim, or myself, when I was working on the floor or any other mechanic”.

ii. Shapir Bhathena

Mr. Bhathena is a supervisor at Metro Transit, he is of Indian decent, and identified his race
as ZoroasMan. He was hired in 1990 as a mechanic on the day shift. When Mr. Bhathena
was hired, lie was trained by Y.Z. for about a month. Mr. Bhathena found Y.Z. to be a “very
good worker”. Mr. Bhathena testified as to his role in disciplining employees:

Q. What was your understanding of what your role was in disciplining
employees that you were supervising?
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A. I had to write whatever, you know, the person had done on a memo or
an email and send it to Mike Hartlen.

Q. And what was your understanding of what would happen after you
sent the information to Mike Hartlen?

A. That he would take whatevcr had to be done.

Q. So any discipline would he decided by him?

A. By him.

Q. And in your understanding what there anything that you were allowed
to do at all if you saw some misbehavior?

A. To correct the person right away.

Q. To correct them?

A. Right away, not tomorrow. To tell them not to do it and stop it.

Right. And did you understand you had any power to take any
particular action other than that?

A. I could send him home, but then there was — still then everything had
to be done through Mr. Hartlen.

Q. So everything being whatever discipline action would be decided by
Mr. Hartlen?

A. That’s right.

Mr. Bhathena testified that Mr. Maddox’s behaviour towards him was appropriate “most of
the time”. Mr. Bhathena described an incident between Marlena Bourgeois and Arthur
Maddox that lie reported to Mike Nartlen. Ms. Bourgeois was a female bus driver. She and
Mr. Maddox bad conflict and Mr. Maddox approached her in an aggressive manner. Mr.
Bhathena testified that Ivk. Hartlen should have taken some action against Mr. Maddox,
because Mr. Maddox “rubbed it in” to Mr. Bhathcna and told him to “flick off’. FIe did not
write Mr. Maddox up for inappropriate behaviour towards himself “there was nothing I could
do because he wasn’t event punished and lie [earned his lesson:

So now even if I write him up again what’s going to happen? Nothing, so
there is no sense of inc going any ftrth&’ (Transcript, March 9, 2016, pages
633—638).
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Mr. Bhathcna could not remember, during his testimony, whether or not he heard Mr.
Maddox make the statement “racism, racism, should be a law that you can shoot someone
and get away with it” at lunch on the day that he was terminated. The statement was
captured in memo prepared by Mike liartlen. Mr. Bbathona testified that Mr. Maddox was
rude to “everybody”, he did however lestify that Mr. Maddox and his friends, Steve Liddard
and Derek Smith, openly used racial slurs, which Mr. Bhathena corrected. Mr. Bhathena
acknowledged that lie had issues with Mr. Symonds, but that he treated Mr. SymQnds fairly.

Thcre was an incident after the termination of Mr. Maddox where Mr. Maddox, while an
employee of Detroit Diesel, which did contract work on HRM buses, attended at the Stores
Room counter with Mr. Bhathena, and Mr. Symonds was expected to serve him. Mr.
Bhatbena directed Mr. Symonds to serve Mr. Maddox. This resutted in a complaint to
management and was clearly an error on the part of Mr. Bhathena.

It was documented by a number of witnesses that Mr. Bhathcna was extremely vigilant in
monitoring the work of Mr. Symonds. In particular, Mr. Symonds accused Mr. Bhathena of
harassing him or picking on him, and not treating him the same as others in the parts
department.

a Albert Burke

According to the agreed statement of facts, Albert Burke has been employed at Metro Transit
since October 10, 2001. He successively held the positions of Stores Person, Inventory
Buyer (1998) and Storeroom Supervisor at Metro Transit in Bumside Industrial Park until
August 31, 2009 when lie transferred to the Metro Transit location in Ragged Lake to be the
Storeroom Supervisor there.

His current IWM personnel file, contains no record that he was ever trained, counseled or
disciplined regarding human rights matters and contains no record, that his supervisors had
knowledge of any human rights violations by him at Metro ‘I’nnsit or had no knowledge of
failure by him to discipline employees committing human rights violations.

Mr. Burke was hired in June of 1979 as a hostler and moved through several positions before
coming the Store Room supervisor in 2004. He also acted in this capacity in 1997 and again
in 2001. Mr. Burke’s evidence was that mechanics were often rude, loud and impatient at the
Stores Room counter. He did not think that Mr. Symonds was singled out in any way, but
did testify that “sometimes lie would be treated differently” (Transcript, October 19, 2016,
pages 14-16). Mr. Burke also testified there were confrontations and he did not believe that
Mr. Symonds was the cause of all of them. It was Mr. Burke’s evidence that Mr. Bhathcna
should not have been in the Stores Room every weekend asking Mr. Symonds what he was
doing, and that the type of questioning he was engaging in was not normal. Mr. Burke
denied that he made a comment to Ray Brushett about white people acting like black people.
He said it was not in his nature and that he considered Y.Z. to be a friend, He also testified
that he was not asked about this incident by anyone at HRM. Mr. Burke attended the
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November 2001 mandatory training conducted by Mr. Michael Dunphy and also testified that
he and Steve Liddard attended a course called “Transcending Difference About Fairness and
Equality”.

It was Mr. Burke’s evidence concerning the environment in his workplace that:

Over the years it became negative. It was a negative place to the point where
people actually called it poison. It was by no means a real happy place to
work.

He denied hearing any racial slurs or complaints of racial slurs, but did tcstit’ that there was
a lot of cursing and people talking about each other. Mr. Burke testified that the negativity in
the workplace remained there until the date that he retired in 2013, and it was one of the
reasons why he retired.

p. Burkky Gallant

According to the agreed statement of facts, Burkley Gallant was employed as a mechanic at
Mefro Transit from November 19, 1985 to August 5, 1991 which he was promoted to
Foreman/Supervisor, lie has been employed as a Supervisor at Metro Transit ever since and
he has been the Supervisor in the Preventative Maintenance & Brake Shop since 1995. From
1992 to (995 his supervisor was Walter Dominix, General Foreman. From 2001 to 2011 his
supervisor was Mike Harden and his indirect supervisor was Paul Beauchamp.

According to the agreed statement of facts, Mr. Gallant’s current 11kM personnel files,
contain no record that he was ever counseled or disciplined regarding human rights matters
and contain no record, that his supervisors had knowledge of any failure by him to discipline
employees committing human rights violations.

Eurkley Gallant was the immediate supervisor of Y.Z. for a significant period of his
employment with HRM. It was the evidence of Y.Z. that Mr. Gallant and Mr. Maddox were
hunting buddies and that they hunted their beagles together. Mr. Gallant in his testimony
stated that he and Mr. Maddox hunted together with their beagles only on three occasions and
described their relationship as friendly. It was the evideice of Mr. Gallant that Mr. Buckle
received training in his shop and that Mr. Gallant would have assigned someone to work with
him. He testified that they normally look for volunteers to conduct the training, rather than to
force employees to train others. He had no recollection of anyone saying they would not
train “an Indian”. Mr. Gallant was not aware of any writing about the “Buckle bus” on the
washroom wall, but testified that the expression “got Buckled” was used in the workplace to
describe a job that was done by Mr. Buckle. The expression was used because Mr. Buckle
would often leave jobs dirty, incorrect, or with other problems.

Mr. Gallant described Mr. Maddox as being loud and obnoxious. In relation to the phone
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call with Delores, Mr. Gallant testified that he was not in the building when it happened, and
he was not sure when be was made aware of it. He does not remember laughing about it with
I’fr. Maddox the next day. Mr. Gallant’s evidence was that his relationship with Y.Z. was
good until approximately 1999 or 2000 and then things changed when concerns were raised
about Y.Z. not being able to get his jobs done on time. Mr. Gallant testified that he was not
aware of terms like “nigger” or “wagon burner” at Metro Transit and he was not witness to
individuals speaking in those terms. He testified that lie had not witnessed anything at Metro
Transit that he would characterize as racist or making a derogatory comment. Mr. Gallant
clarified that he had heard the term “niggered up” many times in the workplace. This phrase
was used to refer to a temporary repair. His evidence was that the atmosphere at Metro
Transit was “pretty good”. He testified that as a supervisor he was responsible to deal with
and report racist comments. It was his evidence that it was the supervisor’s responsibility to

deal with situations as they came about. It was the evidence of Mr. Gallant that he personally
never had any problems with the service provided by Randy Symonds, however, he
overheard people say that he would not go the extra effort to find if there was a part there, he

took too long to get parts. He testified if maintenance staff were not able to get parts from
Mr. Symonds, he would go and deal with it at the counter. He did state in his testimony on
November 16, 2016 at page 163:

I’m not sure how new he was at the time but there’s millions of parts in there,
it takes a while for people to learn.

q. Arthur Maddox

1. Agreed Statement ofFacts

On January 27, 1992, David Pritchard’s evaluation of Arthur’s performance as a relief
foreman included the following:

- Although the form did not ask whether Mr. Maddox showed respect for
employees in the workplace, Mr. Pritchard altered the form and wrote that in
regard to “giving directive to employees .... seems to down grade people”

- proper regard for company tools, equipment and company policies... NO

On January 27, 1992, Mike Hartlen’s evaluation of Arthur’s performance as a relief foreman
included the following:

- how does this person function.... Unsatisfactory rating 2 out of 10 and states:
“Does not take the position seriously. Thinks the job is a joke.”

- get along with other workers.... Unsatisfactory rating 3 out of 10 and states”
“Gets along well spend more time talking which keeps other employees from
working.”
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- personal attitude.... Unsatisfactory rating 2 out of 10 and states: “As a relief
foreman his attitude is poor.”

- could the employee improve with more training — NO

- does this employee interrupt others when they are working — YES

- ... other pertinent information.... “... his out look toward the position is all
wrong.... this employee spends a lot of time talking to other employees and
interrupting their work.”

In his performance appraisal for May 1, 1999 to April 30, 1999, Mike Hartlen, Department
Head, made comments including:

“Arthur, has come a long way from his previous antics. I hope he continues on
hi5 present path....

ii, Evidence

Mr. Maddox is a mechanic at Metro Transit and has been since 1988. He testified that he got
along well with Y.Z. until about 2000 or 2001, which was the timeframe when Mr. Maddox
“had supposedly talked bad to Y.Z.’s wife”. His evidence was that Y.Z. was lazy and
incompetent as a mechanic. He testified that he knew for a long time that YZ.’s wife was
African Nova Scotian, but that “they got along great... dance.., drank.., ate together_at (their
club parties)”. Mr. Maddox denied saying anything to the effect that Y.Z. and were
not welcome at the barbeque.

In relation to the phone call with Mr. Maddox stated that he went and got Y.Z. to
tell him that’ was on the phone. Fle testified that he answered the phone and did not
recall any specifics about the conversation. He denied laughing about it with Burkley
Gallant. He described Mr. Gallant as being his “hunting buddy”. His evidence was that on
the day and time of the call there could have been as many as five people in the office, at that
time, After reviewing his Affidavit, Mr. Maddox stat4 that lie was about to make a phone
call and when he picked up the phone he heard voice instead of the dial tone. Mr.
Maddox later stated that he knew it was when site asked to speak to Y.Z. Mr.
Maddox denied that he was mdc, but also admitted he did not remember the conversation.
Mr. Maddox denied trying to run Y.Z. over with the bus or even searing him with the bus.
He stated that the first time he heard the allegation was in 2014 when he received Y.Z.’s
complaint. Mr. Maddox volunteered in his testimony that Y.Z. had swastika tattoos on his
right arm and left hand. Mr. Maddox was asked if there was anything else he wished to tell
the Board. He responded:

Well, I can clearly say that I am not a racist person. Unlike [Y.ZJ, with clearly
decorated swastikas on his arms and hands, and that can be proven very
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quickly. I’m not so sure that — I’m not so sure why I am here to be honest with
you and that’s, I’ll leave it open like that.

Mr. Maddox’s evidence was that he treated Mr. Symonds the same as he treated the other
Stores Room counter clerks, but that their relationship was not the best. He admitted to
threatening Mr. Symonds with violence and said he bad anger issues at the time. lIe testified
that he went over the counter at Mr. Symonds, who curled up in the fetal position. He did not
recall telling Mr. Symonds not to report him for being racist, He did not recall stating “There
should be a law that you can shoot somebody and get away with it”. He testified that he
could not say for sure if he said it or not. Mr. Maddox testified that both he and Mr.
Symonds were rude on the day that he jumped over the counter at him. Mr. Maddox stated,
as a result of questions asked from the Commission, that he did not think calting a black
person “boy” had any kind of racial connotation to it

Mr. Maddox testified that his relationship with Mr. Buckle was pretty good “up until the hair
do part”. Mr. Maddox testified that Mr. Buckle had “beautiful hair”, and that Mr. Maddox
told him that he had a “nice do”, Mr. Maddox denied threatening Mr. Buckle with violence,
but said that he did not speak to Mr. Buckle again after the suspension that he received as a
result of the comments. it was Mr. Maddox’s evidence that the whole shop used the term
“wagon burner”, and he could have used it as well. lie also testified that the word “nigger”
was used and the workplace and that he had probably used it himself.

Mr. Maddox testified that there was a culture shift at fIRM somewhere around 2000 to 2002.
Before this culture shift people could say and do things to each other and get away with it,
with no fear. As a result of the incident with Mr. Symonds, a Code of Conduct was put into
place. FIe testified that employees do not use the same racial terms in the workplace
anymore, because they know the consequences of doing so. ML Maddox acknowledged that
he disagreed with a lot of the evidence that was provided to the Board by other witnesses,
including version of the phone call incident, Mr. Buckle’s version of his and Mr.
Maddox’s conversation about his hair, Y.Z.’s version of the incident where Mr. Maddox
allegedly tried to run him over, the evidence of Mike Hartlen, and many aspects of Mr.
Symonds’ version of their physical altercation. He also had a very different versions ol’
eveats for the incidents that were set out in Exhibit “41”, which was the discipline record
against him. Mr. Maddox admitted that he had worked on anger issues with a psychiatrist
since 2001. He tcsLifled that as a result of this work, be was not as explosive and was able to
deal with pcoplc on a more professional level.

It was Mr. Maddox’s evidence that be did not have anything against African Nova Scotians
and in support, three African Nova Scotian employees of fIRM Metro Transit provided
evidence. Richard Wright, who had been a friend since high school, described Mr. Maddox
as helping work on his car as being someone he can trust, whose house he has been. Mr.
Wright is now a coworker and described Mr. Maddox as a friend and their relationship as
excellent, Mr. Maddox has a pleasant working relationship with African Nova Scotian
coworker, Derek William, since the 1990’s. While they did not work side-by-side, they
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talked in passing approximately twenty times per year. Mr. Maddox did work side-by-side
for a period with Cleveland Williams, and they had a good workplace relationship since 2008
and closely worked together in 2012, during which time there were no issues, and Williams
felt that Mr. Maddox treated him with respect.

Shapir Bhathena gave evidence that Mr. Maddox treated everyone in the workplace
disrespectfully:

Q. Did you feel that his being disrespectfiul at that moment that your
race played any role in what he was saying or how he was treating
you then?

A. No. Because he said that to everybody, like, he was rude to
everybody.

Q. So by everybody you mean, non...

A. Doesn’t matter who it was.

Q. White employees normally?

A. That’s right. That’s right. (Transcript, March 9,2016, p.659)

It does not appear that Mr. Maddox ever used any explicit racial slurs directly to Randy
Symonds. On this point, Cathy Martin’s evidence was:

Q. Okay, now let’s go on to Mr. Maddox. So Mr. Maddox certainly
would talk to Mr. Symonds at the counter in what you described I
think as a belittling manncr?

A. M-hm.

Q. But he didn’t use any racist words? You said he called him boy?

A. Not that I heard but he did say racist words to Randy because Randy
told me that he did but didn’t hear them. But I did hear the
demeaning words and the belittling words, yes. (Transcript, March 8,
2016, p.446)

Likewise, Y.Z. was unable to identify that Arthur Maddox had ever directly addressed Randy
Symonds with an explicit racial slur. Y.Z.’s evidence on this point was:

Q. But — okay but do you — do you remember any specific incidents
when you were present and Randy was disrespectfully treated?
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A. I don’t. know. Right now there’s nothing... (Transcript, April 22,
2016 p. 97)

So Mr. Maddox basically had a problem with all of the people at the
service desk, didn’t he?

A. lie had a problem with a lot of people, yes.

Q. Yeah.

So-• and we’ve — so did you ever hear Mr. Maddox say, “Suck me, boy?”

A. I wasn’t hem, no, at that...

Q. i’m not talking about any particular incident; I’m talking generally.
Did you ever hear him use that expression?

A. I don’t think in my presence, no. (Transcript, September 19, 2016,
p.36)

Q. if we — taking away the incident where Mr. Maddox is alleged to
have threatened Mr. Symonds, there’s nothing to suggest that he was
treating Mr. Symonds any differently than anybody else he was
dealing with at the counter.

A. Well, that could be true. You’re still comparing apples and oranges.
Like, I still — I can’t comprehend that (Transcript, September 19,
20 16, p 44)

r. Mike ffartkn

Mike Haitlca is a former Superintendent at Metro Transit, he started at FIRM in 1986 as
mechanic, moving to a Quality Alalyst after eight or nine years, Maintenance Supervisor for
about five years, and Superintendent responsible for the whole facility and the Maintenance
Department until approximately 2010, when he left and obtaincd employment in a supervisor
capacity in the private sector.

According to the agreed statement of facts, Mr. Hartlen’s current personnel files, contain no
record that he was ever counseled or disciplined regarding human rights matters and contain
no record that his supervisors, had knowledge of any human rights violations by him or had
knowledge of failure by him to discipline employees committing human rights violatians or
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failure by him to discipline supervisors who were not disciplining employees for human
rights violations.

It was Mr. Hartlen’s evidence that he had no recollection of writing on the bathroom wallregarding the “Buckle bus”. He also had no recollection of writing on the bathroom wall
signed by “Baby Hitler”. Mr. Hartlen had no recoLlection of the incident where Mr. Maddox
tried to run Y.Z. over with a bus, or the incident where a lug nut was thrown at Y.Z.

Upon review of a statement at Exhibit “2”, Tab “63”, in cross examination, Mr. 1-lartlentestified he was aware of Y.Z. alleging a lug nut had been thrown at him, but through Y.Z.’ssupervisor. His evidence was that he would have requested the supervisor to do follow up
work on obtaining evidence to investigate. He agreed that the role and responsibility ofsupervisors was to stop acts of violence, whether the employee wanted to puisue the issue ornot. He further testified that the lug nut incident was not investigated by him or anyone else
that he is aware of.

Mr. Hartlen agreed to the comments made in the Della Risley report about the hazing and
teasing of mechanics when making mistakes. He further testified that pranks occurred in the
workplace. Cameras were put in the shop to help detect this type of activity.

Mr. Hartlen’s evidence was that he had received complaints about the difficulty of gettingparts on the weekends and night shifts, because no one was working at the Stores Room
counter. As a result, Mr. Hartlen emailed Mr. Bhathena, who was the supervisor on dutyduring those timcs, and asked him what was going on. Mr. Bhathena reported back that Mr.
Symonds would complain that Mr. Bhathena was picking on him whenever he tried to
address the issue with him. Mr. Haitlen told Mr. Bhathena that he would have to work with
the Stores supervisor, Bill Halloweti, to address the issues.

Mr. Hartlen described his relationship with Y.Z. as being decent, lie stated that Y.Z. was
sensible that he did not require discipline, he was a good employee, showed up for work anddid his work. He testified that when Y.Z. came to him with issues, he would bring in the
involved individuals and meet with them to resolve the problem. He would also make a note
of incidents Y.Z. brought to his attention by writing them down. In relation to the meeting
where Y.Z. reported to Robin West that there was “a large problem of a racial nature”, Mr.
Hartlen said he would have passed the concern on to his supervisor, Paul Beauchamp.

Mr. Hartlen testified in relation to the phone call with — that he “lectured” Mr.Maddox, because he should not have been answering the phone in the training room/office.

it was the evidence of Mr. Hartlen that it was “about time” Mr. Maddox’s employment was
terminated. Mr. Maddox’s statement about not changing and bis lack of remorse for his
actions left HRIvI with no alternative but to terminate his employment Mr. Hartlen did not
provide Mr. Maddox with a reference and when he was called for a reference check byDetroit Diesel, he told them he would not hire Mr. Maddox again. Mr. Hartlen was shocked
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when Mr. Maddox was reinstated, because there was a binder of incidents illustrating
progressive discipline. Mr. Hartlen testified the binder reflected verbal and written warnings
to Mr. Maddox and lengthy suspensions. The contents of the binder were entered as Exhibit“41”. Mr. Hartlen reviewed this binder and agreed there were no record that Mr. Maddox
was ever disciplined for making racial slurs or other racist behaviour. Mr. Haitlen also
admitted that at the time, Mr. Maddox was terminated for making a physical threat of
violence against Mr. Symonds. Mr. Ilarfien did not investigate Mr. Maddox for racial
discrimination.

Mr. Hartlen testified that when Y.Z. was at the end of his work hardening in 2003, following
a physical injury, he gave him the option to work elsewhere other than the Brake Shop,
because of the issues that he experienced there. He asked Y.Z. to sign a paper confirming his
desire to return to the Brake Shop. Mr. Hartlen testified he switched Mr. Gallant for Mr.
Sears as Y.Z.’s supervisor around this time, because of the tension between Y.Z. and Mr.
Gallant over work distribution. Mr. Hartlen did not believe that Y.Z. was being treated
unfairly by Mr. Gallant.

II was also the evidence of Mike Hartlen that the managers were attempting an open door
policy in an attempt to avoid being involved in grievance processes. The January 14, 2002
memo of Mike ilartlen implies that management had to deliver a policy of not responding to
“every little issue and incident”.

s. Mary Ellen Don ovan

Mary Ellen Donovan was a senior solicitor with the legal department for the Respondent,
URN, and she handled the grievance filed by the Union to reinstate Arthur Maddox after his
termination. It was her evidence that because of Mr. Symonds’ unwillingness to participate
in the arbitration and because he was the key to the success of upholding IIRM’s decision to
terminate Arthur Maddox, she had no alternative but to proceed in mediation and settle the
grievance. Ms. Donovan addressed the problems created by the “sunset clause” in the
Collective Agreement for assessing a disciplinary record. The “sunset clause” provides:

47. Article 8.01 of the Collective Agreement between 11KM (Metro Transit) and
the Amalgamated Transit Union, Local 508 for the period of September 1,
2000 to August 31, 2003 provided as follows:

The Employer agrees that the employee will be notified of any complaints
or infractions within 15 days of the Employer’s knowledge or receipt.
After twelve (12) months with no recurrence, an infraction or letter of
criticism will not be considered as part of the employee’s 6le. Complaints
for which no discipline has been taken or complaints that discipline has
been taken and after twelve (12) months there has been no recurrence, do
not form part of the file.
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48. Article 8.01 of the Collective Agreement between IIRM (Metro Transit) andthe Amalgamated Transit Union, Local 508 for the period of September I,2003 to August 31, 2006 provided as follows

(a) The Employer agrees that the employee will be notified of any
complaints, policy or rule violations within fifteen days of the
Employer’s knowledge or receipt. Any complaints which do not give
rise to discipline within three (3) months will be removed from the
personnel file. Any policy or rule violations, which do not give rise to
discipline within six (6) months, will be removed from the file.

* * * *

(d) Any record of discipline shall not be relied upon by the employer after
twenty-four (24) months from the date oF occurrence and shall be
removed from the file. However, such records shall not be removed
from the file until twenty-four (24) months have expired from the most
recent record of discipline relating to the same or a similar offence.

(c) Notwithstanding 8.01(a) and (d), the record confirmed instances of
work-related assault and sexual harassment that an employee has been
disciplined for shall remain on an employee’s file for two (2) years. In
addition, any criminal conviction which has an impact on the ability of
the employee to carry out his duties shall remain on the file for two (2)
years.

(f) Notwithstanding the above, articles 8.01(d) and 8.01(e) will not apply
to any discipline that was impose prior to the signing date of this
collective agreement

She testified that she had met with and interviewed_twelve or thirteen people during thegrievance process, including Y.Z. and his wife The notes of Ms. Donovan abouther January 3, 2003 meeting with Mike Harden, Paul Beauchamp, God Kaiser and PaulFleming were admitted into evidence. In those notes it was stated that “Randy Symonds” had“gone to human rights complaint alleging racial harassment at the workplace, the incidentbctwccn Randy Symonds and Arthur Maddox had prompted termination, and a whole seriesof complaints”. In the notes there is a series of names of other persons with complaintsagainst Arthur Maddox. Further, in Exhibit “48” the January 3, 2003 notes of Ms. Donovanstate the following:

Randy Symonds might not be able to give solid focus evidence. Symonds
seems a bit paranoid — has a hard time answering questions,..

Ms. Donovan testified that she decided that Mr. Symonds would not make a reliable witness,that was key factor in 1-IRM’s decision to mediate Mr. Maddox’s grievance:
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Q. Okay. Now — so as I understand it this was originally supposed to be
an arbitration?

A, Yes.

Q. And it ended up as a mediation?

A. Yes.

Q. Can you maybe explain to us how it happened?

A. Well my recollection is that it largely turned on the conversation that I
just related with Randy Symonds in the library on occasion. He was the key to
the — to the potential of success of — of that arbitration because he was the
Complainant and the cvents centered around what the interaction between
himself and Arthur Maddox and so if he was unprepared to proceed as a
Complainant then that, from my perspective, was largely the end of what I
could do with respect to the arbitration.

This was — this situation that the organization was presented with because of
Arthur Maddox’s behaviours exhibited over a protracted period of time in the
workplace. It was a very serious — it was seen by the management team as a
very serious issue and so the pro — so the prospect of not being able to sustain
the termination was of tremendous concern within the organization.

So given that it looked like the arbitration was not going to be successful
because a second aspect of this of— of my interview with — with Mr. Symonds
is — is that even if he was prepared to move forward with the arbitration it was
quite apparent that on cross examination one had no idea what he was going to
say. No idea at all.

Whether lie would stand behind his allegations or whether —you just had no
idea what so — what was discussed at that point is what the options were and
the option that was ultimately identified and went forward was converting the --

the process for — to a mediation.

Now that didn’t shut down the arbitration necessarily unless the mediation of—
was concluded with an agreement which did happen herc but the - so anyway
the decision was is that going forward with a mediation the — there was a
possibility that — that one could minimally get a suspension without pay of
some period or oilier — and in the end what was negotiated was this six month
suspension without pay although there was no deduction for monies earned in
— during that period while he was off the job.
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Q. Okay. So what was your assessment of the settlement?

A. At the time I certainly thought that we had done absolutely the best -.

that we had the best possible outcome given the ve’y difficLilt situation we have
- we had with essentially a very — very — either no witness or a very

problematic witness. (Transcript, November 9, 20t6, pages 140-142)

Much was made by Counsel for the Complainant about Ms. Donovan’s lack of action in
relation to the Arthur Maddox arbitration and the decision to mediate as opposed to proceed
to hearing. 1L was Ms. Donovan’s position given what she had to work with that she had noreal alternative but to mediate, because management for FIRM did not want to risk thepotential for reinstatement. Ultimately, it was her decision to make and unfortunately for the
workforce, because of her assessment of Mr. Symonds, Mr. Maddox returned to IL

Della Risky

Della Risley prepared a report on Fleet Services at FIRM in 2003 in response to complaints of
discrimination by several individuals including Randy Symonds, Dave Buckle and Y.Z. Ms.Risley was last actively cmploycd at FIRM, in the Human Resources Department, in 2008.The report, which was Exhibit ‘29” to the Board of Inquiry, was prepared by Ms. Risley as aresult of complaints of racism and discrimination made by Mr. Symonds, which were broughtforward with the assistance of Rob Kirby to the Executive Management Committee of theMayor’s office. Ms. Risley’s supervisor, who was the Manager of Labour Relations,appointed her to look into these issues. There were also complaints at the time, which had
been made to the union from Mr. Buckle and Y.Z. that had come to the Executive
Management Committee’s attention.

As a result, Della Risley was asked to do a “broad investigation to determine:

(a) why HRM is failing to resolve its diversity challenges in the Metro
Transit Fleet? Stores area, and

(b) what HRM has to do to create an appropriate work place environment
for managers and employees alike.

Ms. Risley’s mandate was to investigate the concerns of these three employees. Ms. Riskystated that she did not interview Mr. Maddox during her investigation, because he was on
suspension at the time and had been advised by his Union not to speak with her. Ms. Risley
was asked about her statement in her report that “Mr. Maddox had been reinstated due to a
lack of progressive discipline”. Ms. Risley testified that she had been advised by Ccii Kaiser
who stated that “she bad agreed to the reinstatement of Mr. Maddox because she did not
believe they could win the arbitration due to these factors” (Transcript, October 23, 2016,
page 17). Ms. Risley also testified that Mary Ellen Donovan had told her that Mr. Symonds
could not be called as a witness that there was good reason to recommend a settlement in the
arbitration of Mr. Maddox’s grievance (Transcript, October 23, 2016, page 18).
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Ms. Risley testified that Y.Z. genuinely believed that Mr. Maddox was trying to hit him with
the bus. Her conclusion that Mr. Maddox had been attempting to scare Y.Z. was made
because she did not have Mr. Maddox’s side of the story (Transcript, October 26, 2016,
pages 19-20).

Ms. Risley advised that an anonymous letter, which was attached as an appendix to her report
(Exhibit ‘29”, page 167), which dealt with keeping minorities out of the shop, was
investigated by IUUvL A handwriting expert determined that it was written by more than one
person and those individuals could not be identified.

Further, Ms. Risley testified she found evidence of objectionable moist and sexist conduct by
employees and a lack of appropriate responsiveness at some levels of management
(Transcript, October 26, 2016, page 60). She further stated:

Q. Okay. And so given your investigation and all the documents and
that, could you maybe just kind of give us an overall view of your assessment
of what the situation was in the machine shop area or the depot there?

A. My investigation revealed to me serious incidents, in my mind, my
opinion, of racism. And of course the sexism issue did come up, but that was
not in my mandate. I saw a workplace where those incidents were occurring.

I saw that they coloured — in my opinion, for example, Mr. Maddox’s constant
referencing Mr. Buckle’s hairdo and his reference to Mr. Buckle’s, you know,
the last time he saw hair that thick was on a sheep and that, in my opinion, that
was outright racism and it coloured all the other instances. You couldn’t — you
couldn’t just look at, you know, “Beware of the Buckle bus” and not see it as
that,

So I did see a workplace where racism and some sexism was occurring. I did
not see it as rampant. There were incidents of it And I also felt that it was
being very poorly managed.... ‘they weren’t stopping that from happening.
And it was challenging to the other mechanics.

Ms. Risley testified that it was her belief that it was the duty of management to investigate
and take action if appropriate, and that tower management tacked an understanding in this
regard. She specifcally identified a problem with the inaction at the level of Mr. Hariten
(Transcript, October 26, 2016, pages 43-44, 54-57).

Further, Ms. Risley in her report of May 14, 2003 statcd at p. 15:

M indicated above when preparing for the Maddox arbitration management
developed rather lengthy list of similar behaviour on the part of Mr. Maddox
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dating back to 1993. However, while some of these instances had been raised
with Mr. Maddox, there was no formal discipline on the record and Mr.
Maddox had never been suspended for any of these instances. This Jack of
progressive discipline was the key factor in subsequent reinstatement of
Mr. Maddox.

[emphasis added

* * *

Prior to Mr. Maddox’s return HR put a course on progressive discipline for
Fleet foreman

The May 14, 2003 report at p. 25 and the June 10, 2003 report at p. 23 both record that Y.Z.
complained to Della Risley, alleging that in the fill of 2002, Arthur Maddox had swerved a
bus he was driving toward Y.Z. and that Y.Z. had complained to Mike HarUen about this.

The June 10, 2003 report recorded at p. 23:

Mr. Hartlen advises that in checking his notes he has no record that would
related (sic) to any conversation of this type.

The May 14,2003 report of Della Risley at p.20 stated:

January 2003

At some point in January 2003 Charla Williams received a bate letter.

The June 10,2003 report included the foliowing findings and recommendations:

-p. 14 - In January, 2002 IM decided to develop and implement a
“Guiding Principles for the workplace” policy which later became known as
the “Code of Conduct”

-p. 18 - in May, 2003 the Code of Conduct was still not complete.

-p. 25 - many employees indicated that the finalization and
enforcement of the Code of Conduct will be a positive step towards improving
the atmosphere atTransiL

-p. 25 - Management in Stores/Fleet do not seem to be applying
training in practice. Example 1: failing to take action against employee
violations within 15 day time limit in Article 8.01 of Collective Agreement.
Example 2: Despite training in progressive discipline, foremen are still not
applying progressive discipline to the behaviour of Mr. Maddox.
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-p. 29 - “During my interviews I gleaned that the impact of racial
comments on the victim is not something that is ftfly understood by many of
IIR!vVs management and! or staff including the author of this report.”

-p. 32 - The report found inconsistent enforcement of rules by
managers. Example: “the number of times that Mr. Maddox was allowed to
come to the parts counter by himself even though there was a management
decision to have a supervisor accompany him when Randy Symonds was
working.”

-p. 33 - Recommendation: “However it needs to be emphasized that
training will not be the fill answer here. During the investigation it became
clear that the management is not acting when it should nor is management
reading the collective agreement when it should. Therefore in addition to
education it is recommended that senior management in the FlceUStorcs area
meet with their management team and ensure that team members filly
undcrstand what is expected of them in the area of application of knowledge
gained in training. Additionally, senior management in the Financial Services
business unit and the Real Property and Asset Management business unit
should immediately meet their managers, team leads and front line supervisors
to emphasize that they are accountable to act when incidents that could
constitute harassment or other unacceptable behaviour come to their attention.
This accountability includes advising aggrieved employees of any action taken
in response to their concerns,”

-p. 36 -“It is clear from this investigation that many of the
recommendations being made mirror those made in the Fleet Transit Services,
Shared Services, Operational Review, 2002 which was completed at the end of
October, 2002. Despite the 5 months between this operational review and this
investigation the problems persist. The recommendations in this report also
consist in part, of recommending that action that was to be taken following the
termination of Arthur Maddox in early May, 2001 be completed in a more
timely manner or be carried out in a more consistent manner.”

16 MkbaelDunphy

Mr. Dunphy testified about mandatory training for HRM employees on divcrsity and respectin the workplace that took place in November 2001, He is currently a Conflict ResolutionConsultant at FIRM.

Mr. Dunphy testified that he submitted the proposal at Exhibit “2”, tab “54”, following arequest from (likely) the Employment Equity or Diversity Consultant at FIRM to submit aproposal to provide training at their Transit Maintenance group. He could not remember whyhe was asked to provide training, but testified that the conversation would have come about
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from issues of concern in the workplace. The proposal would have been to apply a training
package at Metro Transit to “communicate what tile workers’ rights were and also what their
responsibilities were in the workplace.” The training “covered ismies around discrimination.
Issues around harassment particularly. Issues around conflicts. What some of the early
warning signs were and what some of the resolutions were”.

Mr. Dunphy confirmed that Exhibit “2”, tab “55”, Listed the attendees to the training (which
took place in November 2001), and tab “56” was a handout given to each student in the class
entitled “Workplace Rights, Respect, and Responsibility”. Mr. Dunphy had no recollection of
anyone leaving in the middle of his seminars during the training or disruptive behaviour that
be found “offensive, intimidating, or strongly disrespectful”, although there “was some
pushback”.

Mr. Dunphy also testified about his involvement with implementing a Workplace Code of
Values at Metro Transit, for which he was asked to attend meetings and Ihcilitate the
development of. The Code of Values wus not intended to be a compliance tool so much as
positive social marketing whereby “people would voluntarily describe to those and be
recognized and rewarded for living up to those values.” Early versions of the Code of Values
looked quite different than the final version (which is easily ascertained by looking at Exhibit
‘2”, tab “38”, p 227 and p 208 — the final version at p .208 is condensed just into fourteen
words without descriptors). Mr. Dunphy’s sense was that incentives to live up to the values
were not implemented in the workplace after the Code was put in place.

Mr. Dunphy testified about FIRM’s workplace rights policy as well (Exhibit “2”, tab “2D”
and Exhibit “19”), Mr. Duophy did not help draft the policy (the one impLemented in 2005),
but he had some input into using the term “workplace rights” as an umbrella name for several
policies. In his understanding, the policy lays out “the employer’s commitment to having aworkplace that’s free of hamssmenL. defines what harassment is and also lays out the
complaint process and resolution process”. Mr. Dunphy was asked to provide input and
advice on updating his policy in 2006, and the policy was being revised again at the time of
his testimony.

When asked about the current state of diversity in the maintenance workshop at FIRM, lie
stated “it’s minimal in terms of diversity”, citing low diversity in terms of gender and race in
particular. Based on his experience, he had dealt with all of the visible minorities working at
the Usley Avenue location and there were five to six of these individuals total, but he could
not recall a specific complaint of racial harassment.

On cross-examination, Mr. Dunphy stated that there was information on the impact of
harassment or discrimination on victims in his November 2001 training materials because his
impression is “that those who were engaging in harassing type of behaviors did not have a lot
of insight into the impact those behaviours on their victims’, and therefore this information
was important.
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Mr. Dunphy also provided general descriptions of his experience working with the Metro
Transit workforce during the training and work on the Code of Values:

A. Okay-okay. Wel] certainly in — in talking about the workforce there 1
sensed (here was a lot of conflict between employees and supervisors;
supervisors not giving clear direction for example, those complaints.
Supervisors being rude. Oh. In terms of communication being poor, in terms of
what has to be achieved there I felt is- yeah, chaotic was the summary I took
away from this.

I — I wasn’t clear what — what exactly that means and — and why that
would be an issue. Could you elaborate on that?

A. Okay. It certainty refers to more of a generational shift. Many of the
workers (here had — are longstanding- at that time were longstanding workers,
maybe 35 years’ service in and I found generally that they were very
productive of their seniority rights and very — very resistant to any changes
unless it came through the collective agreement.

For example transferring. Going from night shift to day shift and which
sometimes was a barrier for younger workers, of course, trying to get from
night shift to day shift and transfers.

As well I found that group in the training a — a little more resistant in
questioning of the principles of the training versus those who say who were
you know maybe five to eight, nine ycam on the job.

[...J

Q. And I — I want to come back to the training but since you mentioned it
I’d — I’d like to follow-up...

A. Sure.

Q. ... on it now because you mentioned I guess- I think you used the word
resistant or resistance &om some of these older employees and how did that
manifest with some of them?

A. Well in the training certainly the body language was such that they
would you know sort of givc a — cross their arms and lean back and fail asleep
or be - not realty paying attention that much. They1d ask questions like “Why
can’t I do this? Why can’t I do that? i-low can they tell mc not to do this” et
cetera.
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So very pointed questions, Not really accepting the concepts that well but that
— other than disruptive ways so — well not in a overwhelming way that itdisrupted the training...

Q. Yup.

A. ..but just a general sense of— or resistance to it.

Mr. Dunphy atso testified that to ignore terms used in the workplace like “nigger”, “wagonburner”, and “thcking Indian”, would be unacceptable conduct by an employer — in hiswords, doing so “would fly in the face of the due diligence the employer has for — for aharassment free environment. Absolutely unacceptable”.

4. FACTUALILEGAL ISSUES

The first part of my analysis will deal with credibifity/evidentiary issues. The legal issues that
I must consider in my analysis arc as follows:

I. Does Y.Z. fall under a protected ground under the Human Rights Act?
2. Did the Complainant suffer a disadvantagclharm, and specifically was he exposed to a

poisoned work environment?
3. Was his protected ground a factor or connected to the discrimination? Specifically,

was “mee” or “association with those of race” a factor or “connected” to the harm or
disadvantage?

4. HRM’s “freedom of speech” defence.
5. Is fIRM vicariously liable for the actions of its employees?
6. If there is liability, what is the appropriate measure of various categories of damages?

£ ANALYSISIDECISION

C’omplalnant ‘s Credibility and Assessment ofdie Circumstances

There are some discrepancies between the evidence of Y.Z. and the evidence of otherindividuals on some fairly critical points. The first instance that is offered to support theproposition that Y.Z. is not credible, is two versions of events in relation to the statementbeing made “I won’t be training no flicking Indians”, In his first version of events, Y.Z.made the statement thai it was madc in the prescnce of David Buckle and it was made byboth Everett Cleversey and Steve Gillis. In his second version, when he testified, heexpressed that it had to have been said the day before Dave Buckle arrived. As well, in his
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second version of his testimony, Mr. Cleversey did not make the statement “I’m not trainingno fucking Indian”, but simply walked away.

The next issue of discrepancy that was raised by Counsel for 1-ifiM was Y.Z.’s evidence thathe did not move to the new facility on Thornbill Drive, because it would be a different unionand a different bargaining unit

Y.Z. had the benefit of hearing Mr. Hartlen confirm that the facility on Thornhill Drive wasthe exact same union. Y.Z. stated that “I can’t remember now” and further stated “I wasmixed up there I don’t know”.

What Y.Z. consistently stated in both versions of his reasons not to move to Thornhifl Drive,was he did not want to be forced out of his workplace by the actions of others.

The next area of discrepancy which was raised by Counsel for fIRM was the evidenceconcerning whether or not Mr. Ron Doubleday had told him that his co-workers wanted himmoved out of the shop on January 15, 2D07, because they did not want him there; versus adiscussion with Burkicy Gallant about him moving to the general shop, because of his worklimitations. I think it is important to note that these conversations occurred in 2007 andgiven the nature of the work environment Y.Z. was in, I suspect it was a reasonable inferencefor him to draw, that he was not wanted around that shop anymore.

Counsel for HRM made reference to alleged comments made by Y.Z.’s co-workersconcerning Tiger Woods, that these comments were made at time in Y.Z,’s work life whenTiger Woods would have been ten to twelve years of age, and would not have been golfingpmfessionally.

Counsel for FIRM on numerous occasions raised the issue of Y.Z. accusing others of nottelling the truth, In particular, he raised the statement made by Y.Z.:

You bring any of them in here and put them on the stand and I’ll guarantee youthey’ll all fucking perjure themselves on the stand just like Deputy ChiefMcNeil did (Transcript, June 15, 2016, page L37).

Y,Z,, as well, accused Mr. Shathena of lying when he stated that he had a positive workexperience at Transit. Y.Z. testified “Shapi knew the truth and -- and he did not say that — Imean if he had come out and said yes he— he put up with a little bit of harassment when hefirst started it would have been true right even if lie didn’t go into a big explanation of it buthe totaiiy denied it. He totally said it was a beautiful place to work. Well that’s not trueright... it wasn’t the truth and lie was under oath” (Transcript, June 15, 2016, pages 101-102).

There werc discrepancies between the evidence of Y.Z. and some of the other witnesses.
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In particular, 1 have already commented on the discrepancy of the evidence between Y.Z. andformer Deputy Chief of Police Chris McNeil. I find in relation to that particular incident,being the workplace rights complaint/mediation, that it is quite possible Y.Z. misconsthjedthe actions of Chris McNeil in the context of the mediation. I find that he had been in thatworkplace for some period of time. The Delta Risley Report had been released. I suspectthat his stress level was particularly high and that coloured his recollection of what occuited.
In relation to Y.Z.’s comments concerning the evidence of Shapir Ehathena, we haveevidence of other individuals which contradicts Mr. Bhatbena’s statement about what thework environment was like. Those statements of individuals such as Cathy Martin,Stephanie Wright and others support the evidence of Y.Z. that Mr. Bhathena experienceddifficulties in the workplace, and in particular, with Mr. Maddox.

There is a significant amount of evidence about the bus incident. There was evidence aboutthe type of bus, the length of the bus, There was the evidence of Arthur Maddox, who clearlystated that he did not by to run Y.Z. over with the bus and would not uy to run Y.Z. overwith the bus, because he had, unfortunately in the past, had the experience of removing bodyparts from the bottom of a bus that had struck a pedestrian.

To find that there was discrimination, I do not need to find as a fact that Arthur Maddox triedto run Y.Z. over with the bus. I find on the balance of probabilities that (a) Y.Z. believedthat Arthur Maddox tried to run him over with the bus; (b) based on all of the evidence that Ihave heard concerning the behaviour and character of Arthur Maddox, he was quite capableof taking the opportunity to frighten Y.Z.; (c) he did take that opportunity; arid (d) YJ..’smarriage to his wife, — and his association with Randy Symonds and David Bucklewas a factor in Arthur Maddox taking the opportunity.

I find, therefore, that Y.Z. is a credible witness and there are some issues in relation to hisreliability; however, this does not result in me not accepting the bulk of his evidence. Indoing so, I rely on the decision in Naraine. The issues concerning his reliability are partiallydue to the passage of time, and partially due to his mental health status, which Dr. Genesttestified about and, as well, his experiences in a poisoned work environment. Further, thereis ample evidence of other witnesses who were largely uncontradicted to support theproposition that discrimination was ongoing in the workplace, and was being perpetratedagainst Dave Buckle and Randy Symonds, individuals that Y.Z, associated himself with, orto his wife,t — Further, there is ample evidence of a poisoned work environment fromthose who are even in a supervisory position for HRM and, in particular, Cathy Martin.

Credibility ofArthur Maddox

Lastly) I must comment on the credibility of Arthur Maddox. I find as a fact, other than theincident in which lie described his assault of Randy Symonds, that where his evidence differs
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from any other witnesses that I accept the evidence of the other witness. Arthur Maddoxpresented as self-serving and disingenuous. I find that lie used his size and his voice and hisdemeanor in the workplace to intimidate, bully and harass those who were around him.There were several honest statements in his testimony, that lie had suffered from angermanagement issues, and his aforementioned description of the assault on Randy Symonds,which was graphic in nature. There is ample evidence before me to conclude that ArthurMaddox was the_perpetrator of several incidents of racist and/or bullying behaviour inrelation to. Randy Symonds, David Buckle and that his attempt to terrorize Y.Z. withthe bus was simply “payback” for his association with those individuals, and for his supportof Randy Symonds, whom he associated with, because Mr. Symonds was responsible for histermination.

I find us a fact, based on the whole of the evidence of Mr. Maddox, and the evidence aboutMr. Maddox and the evidence of Y.Z., that Mr. Maddox took an opportunity to frighten Y.Z.and drove the bus closer to him than what he should have done. Mr. Maddox took advantageof a situation to play a ewe] joke. I find that Mr. Maddox was trying to terrorize Y.Z., but Icannot find that he tried to intentionally kill him.

I find, howcver, given the circumstances of Mr. Maddox’s termination and reinstatement andgiven the whole of the evidence about his actions towards Randy Symonds andDavid Buckle, and his behaviour at the barbeque, Mr. Maddox would have perceived thatY.Z, was an individual who supported his tennination, because of his connection to RandySymonds, David Buckle and — That in itself provided enough motivation andoppothuiity for Mr. Maddox to terrorize Y.Z. with a bus.

Was Y.Z ‘s Assess,ne,,t of the Situation Reasonable Under the circiunstances?
I find that Y.Z.’s assessment of the situation was reasonable under the circumstances and, indoing so, I rely on the evidence of Cathy Martin, David Buckle, Stephanie Wright, ScottSears, Paul LaPierre and Albert Burke. I rely on the evidence which corroborates thewritings on the bathroom wall in relation to “Baby Hitler” and “beware of the Buckle bus”. 1rely on the evidence of the countless witnesses that I have already cited who spoke of thenegative work environment, the racist language that existed in that workplace. There isenough evidence from other individuals which corroborates the evidence of Y.Z. that I canniake such a finding, even though there are, in some instances, issues with Y.Z.’s reliability.
I find that there is no evidence to substantiate that Y.Z. was being discriminated againstbased on his association with his wife,4 — during the years he was under the supervisionof Wailer Dominix.

I find that there is no evidence to support Y.Z.’s allegation that he was bullied into signingthe mediated agreement and that Mr. McNeil did not take his concerns seriously. ChrisMcNeil, by his own admission, had very little independent recollection of the mediationprocess. However, he was clear that the scope of his investigation was narrow and that once
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he determined lie did not have empirical evidence to support the allegation of unfair workassignment, his strategy was to try to come up with an agreement which allowed the twoindividuals the ability to work together in the future. It is clear that Mr. McNeil did notrecommend that the Arthur Maddox bus incident be referred for criminal investigation. 1accept that he did not view this allegation as part of his mandate in the mediation process.

Y,Z. certainly, in his evidence, provided a very different description of Mr. McNeil’s actionsin the mediation. I think it is fair to say, given the amount of stress that he had been inder asa result of the environment lie was working in, it is quite possible that he misconstrued or didnot understand the actions of Mr. McNeil. Mr. McNeil, at that point in his career path, wouldhave absolutely no reason to be party to any covcr up scheme as to the work environment atHalifax Metro Transit, given his involvement post-dated the Delia Ris)ey report, which madeclear findings in relation to the discriminatory conduct in the workplace.

However, there were_enough direct instances of inappropriate behaviour in relation to Y.Z.and his wife, for Y.Z. to form the assessment of the circumstances that he did.There was the incident at the 508 barbeque. There was the incident with the’ — phonecall. There was a bus incident in relation to Arthur Maddox. There were instances wherewet paper towels were thrown over bathroom stalls, garbage was left on tooL boxes, damagewas done to tools, lug nuts were thrown and inappropriate racial slum used in the workplacewere uncorrected by management.

1. Does Y.Z. fall under a protected eround under the Human Rights Act?

The protected ground that V.1. is alleging in his complaint is association with those of race.The Act clearly protects the right to associate with those of race. Y.Z. was married to
-

who self-identified as being black, but also bad her Band Status card. There wasample evidence of his association at work and support of Randy Symonds in his struggles atthe workplace and in his Human Rights Complaint, and, as well, during the investigation byDelia lUsley. There is ample evidence of Y.Z.’s associate with David Buckle and the contactthat he had with him at shift change. There is ample evidence of Mr. Buckle and Mr.Symonds being discriminated against in the workplace by fellow workers.

2. Did the Complainant suffer a disadvantng&harmladverse impact, and
specifically was he exposed to a poisoned work environment?

I find that Y.Z.’s work life was negatively. impacted in a number of ways. First, I find that hewas targeted by other employees because of marriage to

______

his relationship with DavidBuckle and Randy Symonds, and because he brought forward complaints of inappropriateconduct in the workplace. I find that some of the harassment that he endured may have hadto do with his health issues, but they were, in part, due to his association with theseindividuals, and the stance that he took in supporting them. Further, I find that ArthurMaddox’s attempt to terrorize him only occurred because of his support of Randy Symondsand David Buckle, and because — had complained about how he had answered the
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phonc. I also find that despite management’s efforts to improve the situation, particularlyafter the Della Rislcy Report, little to nothing was done leading up to the termination ofArthur Maddox to ensure that individuals in the workplace were not subjected to thelanguage and behaviour of Arthur Maddox and his supporters. Further, after Arthur Maddoxreturned to (lie workplace, I find that there was no safety net in place to protect thoseindividuals who would potentially be targeted by his behaviours. Action was taken toimprove tmining in the work culture; however, Arthur Maddox continued in the workplaceand his mere presence there negatively impacted Y.Z. A prime example of how his presencenegatively impacted Y.Z. was the bus incident.

In finding that Y.Z. was subjected to a poisoned work environment that was based on race, 1rely on the decisions in Dhi!ton, Croiniveil, Jansen and Naraine, in so finding. I also rely onSnthh and find that the emotional and psychological circumstances in the workplace, whichunderline the work atmosphere, constitute part of the terms and conditions of employment,and that Y.Z. was subjected to a poisoned work environment, which was a form ofdiscrimination against him, because of who he was married to, how he associated with andbecause he complained about the work environment that he was exposed to.

I find particularly in the early years of Y.Z.’s employment that management and, in particularMike Hartlen, did not effectively investigate and discipLine when inappropriate raciallymotivated statements were made. This finding is supported by the comments made in theDella Risley Report. I also find that management did not do enough to shut down this type ofdiscriminatory behaviour in the workplace, In making this finding I rely on the evidence thatI have heard, the findings of the Della Rislcy Report and, in particular, the evidence of Ms.Risley and the evidence of Chris McNeil. It took the allegation of assault on Randy Symondsfor Arthur Maddox to be terminated and removed from the workplace. Management alloweda bully who made racist statements to fellow employees run rampant in the workplace.Clearly, the open-door policy that Mike Hartlen testified about and the attempts to get awayfrom grievance process were not working to combat and control the behaviours that wereongoing in that work place.

Further, Mike Flartlen switching of supervisors of Y.Z. at about the same time that theworkplace rights complaint came forward in 2004, was too little too late. The evidenceclearly supports the proposition that Burkley Gallant and Arthur Maddox were friends.Arthur Maddox was a tormentor of Y.Z., Randy Symonds and David Buckle. Further, thesuggestion that Y.Z. move to a different work site was not the answer to the problem. Theanswer was an effective investigation and discipline within the workplace. There is noevidence of any attempt to investigate the “Baby Hitler” and/or the “Buckle bus” writing onthe bathroom wall, the pranks, the damage to equipment and work benches, and otherdisruptive behaviour in the workplace.

From all of the evidence that I have heard the only reasonable conclusion to draw that Y.Z.worked in a poisoned work environment, which negatively affected his health and his
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employment Further, lie was treated differentially because of his association with those ofcolour.

Ii was not until the Della Risley Report that management began the process of ensuring thatthere was education and training in relation to workplace rights. For Y.Z. this training cametoo little too late.

The irony does not escape the Chair that Arthur Maddox, who was the perpetrator of most ofthe wrong doing in the workplace of the Respondent is still the only one that continues to beemployed there. Tt is the evidence of a number of witnesses that came in contact with Mr.Maddox that his behaviour was, at least in part the reason for their departure from that workenvironment.

3. Was his protected zround a factor or connected to the discrimination?Specifically, was “race” or “association with those of race” a factor or“connected” to the harm or dlsadvantae?

The evidence of David Buckle is relevant to Y.Z.’s claim of discrimination because he was aknown associate of Y.Z., and Y.Z. provided support to him in the workplace. Mr. Buckle,Y.Z. and Randy Symonds participated in the Della Risley Report investigation process.
I find that David Buckle was a victim of racial discrimination and 1 rely on the evidence ascited in this decision in coming to that conclusion. I also find that Y.Z. was a support personto Mr. Buckle throughout the course of his employment at Metro Transit. They were bothinvolved with the Della RisLey Report. Y.Z. was known in the workplace to support DavidBuckle and it was Mr. Buckle’s evidence that he and Y.Z. were in contact with each otherprimarily at shift changes and it was at those occasions that they shared informationconcerning the atmosphere in the workplace. Further, I accept the evidence of ‘Sf2. thatexperienced differential treatment in the workplace based on his association with Mr. Buckle,examples of which were damage to his tools, garbage on his tool box.

I find that Randy Symonds was discriminated against in the workplace, in particular byArthur Maddox, based on his race, and also by other individuals, based on statements thatwere made in his presence about his race. I rely on the evidence of Cathy Martin, StephanieWright, Arthur Maddox, Burkley Gallant, notes of Mike Ilartlen at the time of ArthurMaddox’s termination and subsequent to his termination, and the contents of the AgreedStatement of Facts.

It was thc evidence of Y.Z. that he was in contact with Randy Symonds in relation to hisHuman Rights complaint and in relation to the finalization of the Della Risley report. II wasY.Z. ‘s evidence that Mr. Symonds shared with him a preliminary version of that report. Itwas the evidence of Y.Z. that he provided emotional support Lo Randy Symonds through the
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course of his employment with the Respondent It was the evidence of Y.Z. that it wasknown in the workplace that lie associated with Randy Symonds.

I find that Y.Z. was fully aware of Randy Symonds’ struggles in the workplace and thatawareness and support of Mr. Symonds negatively affected Y.Z. in the workplace.

David Buckle was a victim of discrimination based on race in his workplace, based on theactions of his co-workers, the comments that were made to him, the writing on the bathroomwall and the expressions. He and Y2. shared this information at shift changes. They wereboth involved in the investigation surrounding the Della Risky Report. They were bothsubjected to the same type of behaviour in relation to their tools and their tool boxes.

The common theme throughout Y.Z.’s difficulties in his work environment is his marriage tohis wife,

______

and his friendship and support of David Buckle and Randy Symonds, whowere the o1115’ two visible minority workers in the Brake Shop. There is ample evidence thatboth Mr. Buckle and Mr. Symonds wcre discriminated against in the workplace. Y,Z., Mr.Buckle and Mr. Symonds all participated in the Della Risley investigative process for herreport. Counsel for FIRM suggested in argument and other witnesses suggested, as well, thatthe perpetrator, Arthur Maddox, treated everybody the same way. However, there is aconnection between the race of David Buckle, the race of Randy Symons and the bullyingand racially charged language that Arthur Maddox used in his dealings with them. Y.Z.’streatment in the workplace was connected to his association with those of race.

is it More Probable Titan Not That Race and/or Association with Those of Race is theReason or Part of the Reason for Differential Treatment of the Complainant?

I Find the comments attributed to Arthur Maddox at the 508 barbcque were, in fact, made toY.Z. and his wife, ‘ I rely on the evidence of Y.Z., and Cathy Martin.Although, these statements did not occur in the workplace, they were made at a workplaceevent where co-workers and their spouses were present These statements set the tone for thetreatment of Y.Z. into the fUture by Arthur Maddox and other individuals in the Respondent’semploy.

In relation to the telephone incident involving

______

I find that Arthur Maddox’s tone ofvoice and attitude whoa he answered the phone call of was, in fact, raciallymotivated. Management’s lack of action and/or investigation negativeLy impacted Y.Z. andthere were comments made to him in the workplace by Paul Beauchamp about (lila incidentwhen Arthur Maddox was terminated. I find, as well, the lack of communication with

_____

until after the Della Risicy Report was a symptom of the poisoned work environmentand managements lack of investigation of these types of incidents.

I find, as well, that there were instances of direct discrimination against David Buckle. Inparticular, I accept that statements were made by Danny Deal that be was “not going to trainno P*ing Indian”. These statements were uncorrected in the workplace. [find as a fact that
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David Buckle was harassed about his hair by Arthur Maddox and was threatened by him, ifho made a complaint alleging that it was racially motivated. I find) as well, that DavidBuckle was harassed in the workplace because of his ethnic background. The harassmenttook the form of garbage being left at his workplace, damage being done to his tools, themonster thick being glued to his work box with the word “quit” written Oft it. I find thatArthur Maddox started yelling and threatened to hurt David Buckle when he objected to thecomments about Mr. Maddox’s comments about his hair. I find, as well, that the statement“beware of the Buckle bus” was written in the men’s bathroom. I also find that it wasinappropriate that Steve Gihis asked Mr. Buckle to remove it given that the statement wasdirected towards him. I find as a fact, as well, that the statements were made in theworkplace of a job being done poorly or mistakenly as being “Buckled”. L find that theseactions were taken for the most part, not because of Mr. Buckle’s work quality, but primarilybecause of his ethnicity.

In relation to Mr. Symonds, I find that he was discriminated against and harassed in theworkplace by a number of individuals, most particularly, Arthur Maddox, who by his ownadmission came to the counter and told him to “suck me boy”, admitted to referring to Mr.Symonds as “boy” and, us well, assaulted verbally and threatened to batter Mr. Symonds. Ifind, as well, as a fact that Waiter Serroul made the statement “nigger work” and I also findthat thc term “niggered up” was used regularly in the workplace. I find, as well, that ArthurMaddox on the day that he was about to be terminated for his assault on Randy Symonds,made the statement “racism racism, should be a law that you can shoot somebody and getaway with it”. I also accept the notes made by Mike flartlen to the effect that Mr. Synondscomplained that there were many prior instances where Arthur Maddox used racial slurs andother discriminatory remarks at least six to seven times a week. I accept the evidence ofCathy Martin when she described what she heard and observed in relation to the treatment ofRandy Symonds at the store counter and his comments to her about how lie was being treatedin the workplace.

I also find that there are many examples and instances of a poisoned work environment. Inparticular, I find the writing on the bathroom wall refcrencing “Baby Hitler” and, as well,“beware of Buckle bus”, as examples of a poisoned work environment. I find the lug nutincident in relation to Y.Z. and the use of the terms “niggered up”, “Buckled”, “wagonburner”, the evidence of Cathy Martin as to the statements made in the workplace and theneed to have her lunch break with other likeminded individuals, away from those who werespouting inappropriate comments in the worlcplace. I also rely on the evidence of Scott Searsand Paul LaPierre concerning the training delivered by Charla Williams. In rely on theevidence of Burkley Gallant, Albert Burke and Steve Gulls concerning the negativestatements that were made in the workplace. Mr. Bhathena noted the incident between Mr.Maddox and Marlcna Bourgeois, a female driver, and his inability to discipline Mr. Maddox,and lie testified as to his frustration that Mr. Maddox was unable to be disciplined.
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The evidence of Mike Hartlen confirms that Arthur Maddox was able to act in a
disrespectful, aggressive and racist way, and that because of the provisions of the Collective
Agreement, lie was able to continue on in his employment. I accept that the lack of
progressive discipline and the provisions of the Collective Agreement, as well as his
friendship with Burkley Gallant allowed Arthur Maddox to have free rein in the workplace
and allowed him to bully his co-workers and intimidate them into silence, Further, the tack
of investigation by the Respondent, hUM, into the allegations of misbehavior, whether it was
racially motivated or not, created for Y.Z, the sense that he was not valued and protected in
the workplace, and allowed the atmosphere of a poisoned work environment to continue to
fester. Management, prior to the Della Risley report, made a conscious decision to
investigate “eveiy little complaint”, and to tiy to have a “open door policy”, which reduced
the number and frequency of grievances. The result of this decision was to allow these
behaviours to go unchecked. Further, Mr. MacNeil commented on the lack of direction
provided to shop floor supervisors on when and how they were to discipline and the steps
that they should be taking.

I find there are many examples of instances where actions were taken of a discriminatory
nature, which provide direct evidence of a poisoned work environment.

I find that the actions taken against Y.Z. in the workplace were as a result of his association
with his wife, f David Buckle and Randy Symonds, and the poisoned work
environment which existed in the workplace.

Therefore, based on the above, the Complainant has established a prima fade case of
discrimination.

4. fiRM’s “freedom of expression” defence.

Counsel for HRM offers as a defence the Supreme Court of Canada decision in
Saskatchewan (Human Rights Commission) v. IflraEcott, 2013 5CC 11. Counsel for FIRM
argues that in U’lsatcou the Supreme Court of Canada applied the Charter of Rights and
Freedoms to limit the application of the Human Rights Legislation intrusions on freedom of
expression. It was respeetfiuly submitted by Counsel for IW.M that the comments and
dialogue of the co-workers and management personally appear to fall within the scope of
constitutionally protected expression as set out in JJ’7,atcoft.

One preliminary issue is whether this defence should be categorized as part of HIUvI’s case to
negative the Complainant’s attempt to establish a prima fade case of discrimination, or is it
l-WM’s attempt, once prima facie discrimination has been established, to justify the conduct
on the basis of “exemptions provided for in the applicable human rights legislation or those
developed by the courts” (paragraph 37 of Bombardier). It is my view, based on the
character and importance of Charter arguments, that such arguments form the basis of
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defences or exemptions wbich the Respondent has the burden of establishing once a prima
fade case of discrimination has been established.

The factual circumstances in Whatcoli welt significantly different than in the mutter before
me. In Ifliaftoll there were four complaints filed with the Saskatchewan Human Rights
Commission concerning four flyers published and distributed. The Complainants alleged that
the flyers promoted hatred against individuals on the basis of their sexual orientation. The
first two flyers were entitled “Keep Homosexuality out of Saskatoon’s Public Schools!” and
“Sodomites in our Public Schools”. The other two flyers were identical to one another and
were a re-print of a page of classified advertisements to which handwritten comments were
added.

The case before me does not have anything to do with freedom of speech or the distribution
of pamphlets. Whatcoti deals with public discourse on issues of some public relevance, and
not discourse in a work environment where an employee is subjected to inappropriate
comments and has little, if any, recourse but to endure it or seek its cessation.

The decision in W7,atcott is not applicable to the case before me because it deals with the
public distribution of flyers, as opposed to statements made in a work environment where an
employee subjected to it would have little, if any, recourse but to endure it and seek its
cessation. Factually, I find that the Whatcou decision is not applicable and that
circumstances before me do not touch on freedom of expression, as described in the Whatcots
decision.

Further, Counsel for IIRM argues that it is not responsible for the actions of individual
employees, that it’s hands were tied by the sunset clause of the Collective Agreement, and
that subsequent to the Della Risley Report they took adequate steps to improve and promote
non-discriminatory behaviour in the workplace.

The difficulty with that analysis is that the majority of the witnesses that I heard from all
openly acknowledged that Arthur Maddox, who was a prime instigator, and his core group of
followers continued on in the workplacc and were unchecked and unchallenged until the
assault of Randy Symonds came to light. Up to that point in time, despite the discipline
binder that was produced by Mike Hartlen, it was clear that Arthur Maddox continued on in
his behaviours. Counsel for HRM argues that HRM is not responsible for the actions of
Arthur Maddox; however, they continue to employ him, they allowed him to proceed
unsanctioned throughout the workplace. And it is not just the actions of Arthur Maddox, it is
the evidence surrounding the comments that are racially motivated that are acknowledged to
have been made on a regular and consistent basis in the work environment. There were two
instances of the writings on the wall, which show racial intent. FIRM is vicariously liable for
the actions of its employees if they do not take proper and adequate steps to correct the
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situation. A major issue is the lack of investigation that went on in the workplace until afterthe Della Risky Report. There is a lack of training of employees in the issues of inclusion,diversity and respect in the workplace. The evidence concerning the actions of theparticipants is disturbing.

Mr. Dunphy testified that to ignore terms used in the workplace like “nigger”, “wagonburner”, and ‘lacking Indian”, would be unacceptable conduct by an employer that, in Mswords, “doing so would fly in the face of the due diligence of the employer has for — for aharassment free environment. Absolutely unacceptable”. This is a statement made by awitness produced by HEM.

LM did not do enough to address the comments and the poisoned work environmentWhatcott is not applicable and does not provide a defence to FIRM in these circumstances.
HRM did not advance or attempt to establish any other Code or “Court established”exemption or defence in this proceeding.

5. Is IUUS4 vicariously liable for the actions of its employees?

I finding that HRM is vicariously liable for the actions of their employees. I rely upon thepreviously quoted decision of Cough v CR. Fulkenharn Backhoe Services, 2007 NSHRC-4,and, in particular, paragraphs 64-66 of the decision. I also rely on paragraph 67 and 68 ofthat decision in relation to the question of intention. Lastly, in relation to the question ofvicarious liability, I again rely on paragraphs 70-74 of the decision of Chair Nodder in theGough decision. I find based on the facts and the case law that fIRM was liable for theactions of its employees and did not do enough to curb their inappropriate behaviour.

6. SUMMARY OF THE FINDINGS ON LIABILITY AND THE ISSUE OFDAMAGES

Based on my finding that the Complaint has (a) been discriminated against in contraventionof sections 5(l)(d)(i)(j)(o)(q) and (v) of the Act (b) the Respondent is vicariously liable forthe actions of its employees (c) the Respondent HRM did not do enough to address thecomments and/or actions and the poisoned work environment, and (d) Whatcolt is notapplicable and does not provide a derence to FIRM in these circumstances, I now mustconsider the assessment of damages.

On damages and remedies, I retain jurisdiction to hear further submissions on the followingissues:

1. the quantum of general damages - counsel for the Complainant made lengthysubmissions but I would like to hear further from Counsel for the Respondent on thisissue;
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2. the calculation of interest on general damages;

3. 1 urn seeking an updated number of the past lost income and ftture lost income reportof Jesse Shaw Omeiner, 85cR, MSc, FdA, PSA, as of the date of this decision onliability;

4. the impact of the decision of Chair Raymond in Wakcharn v. N.S. (2017) CanLil51556, on Counsels’ submissions on the potential deduction of past and future LTDbenefits from an award for past lost income and/or future lost income;
5. the tax treatment of any award I may make for past lost income an&or future lostincome;

6. further submissions on the public interest remedy.

I retain jurisdiction 10 reconvene another hearing date and to receive further oral and writtensubmissions on the above noted issues, I will shortly canvass Counsel for their available datesso this matter can be concluded as quickly asppssie.

Dated at Kcntville, Nova Scotia, this / 9 day of March, 2018.

Board Chair


